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An Act to consolidate the law relating to mentally disordered
persons.

BE IT ENACTED by the Queen’s most Excellent Majesty, by
and with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assem-
bled, and by the authority of the same, as follows:—.

ParT 1

APPLICATION OF ACT

Application of Act: ‘“mental disorder”’

1.—(1) The provisions of this Act shall have effect with re-
spect to the reception, care and treatment of mentally disordered
patients, the management of their property and other related
matters.
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(2) In this Act—

“ mental disorder ” means mental illness, arrested or in-
complete development of mind, psychopathic disorder
and any other disorder or disability of mind and * men-
tally disordered * shall be construed accordingly ;

*“ severe mental impairment ” means a state of arrested or
incomplete development of mind which includes severe
impairment of intelligence and social functioning and
is associated with abnormally aggressive or seriously
irresponsible conduct on the part of the person con-
cerned and “severely mentally impaired” shall be
construed accordingly ;

“ mental impairment ” means a state of arrested or incom-
plete development of mind (not amounting to severe
mental impairment) which includes significant impair-
ment of intelligence and social functioning and is asso-
ciated with abnormally aggressive or seriously irre-
sponsible conduct on the part of the person concerned
and “ mentally impaired > shall be construed accord-
ingly ;

“ psychopathic disorder ” means a persistent disorder or
disability of mind (whether or not including significant
impairment of intelligence) which results in abnor-
mally aggressive or seriously irresponsible conduct on
the part of the person concerned ;

and other expressions shall have the meanings assigned to them
in section 145 below.

(3) Nothing in subsection (2) above shall be construed as
implying that a person may be dealt with under this Act as
suffering from mental disorder, or from any form of mental
disorder described in this section, by reason only of promiscuity
or other immoral conduct, sexual deviancy or dependence on
alcohol or drugs. '

ParT II

COMPULSORY
ADMISSION TO HOSPITAL AND GUARDIANSHIP

Procedure for hospital admission

Admission for assessment

2.—(1) A patient may be admitted to a hospital and detained
there for the period allowed by subsection (4) below in pursuance
of an application (in this Act referred to as “an application
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for admission for assessment”) made in accordance with sub-
sections (2) and (3) below.

(2) An application for admission for assessment may be
made in respect of a patient on the grounds that—

(@) he is suffering from mental disorder of a natwme or
degree which warrants the detention of the patient in a
hospital for assessment (or for assessment followed by
medical treatment) for at least a limited period ; and

(b) he ought to be so detained in the interests of his own
health or safety or with a view to the protection of
other persons.

(3) An application for admission for assessment shall be |

founded on the written recommendations in the prescribed form
of two registered medical practitioners, including in each case a
statement that in the opinion of the practitioner the conditions
set out in subsection (2) above are complied with.

(4) Subject to the provisions of section 29(4) below, a patient
admitted to hospital in pursuance of an application for admission
for assessment may be detained for a period not exceeding 28
days beginning with the day on which he is admitted, but shall
not be detained after the expiration of that period unless before
it has expired he has become liable to be detained by virtue of a
subsequent application, order or direction under the following
provisions of this Act.

Admission for treatment

3.—(1) A patient may be admitted to a hospital and detained
there for the period allowed by the following provisions of this
Act in pursuance of an application (in this Act referred to as
“an application for admission for treatment”) made in accor-
dance with this section.

(2) An application for admission for treatment may be made
in respect of a patient on the grounds that—

(@ he is suffering from mental illness, severe mental im-
pairment, psychopathic disorder or mental impairment
and his mental disorder is of a nature or degree which
makes it appropriate for him to receive medical treat-
ment in a hospital ; and

(b) in the case of psychopathic disorder or mental impair-
ment, such treatment is likely to alleviate or prevent a
deterioration of his condition ; and

(¢) it is necessary for the health or safety of the patient
or for the protection of other persons that he should
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receive such treatment and it cannot be provided unless
he is detained under this section.

(3) An application for admission for treatment shall be
founded on the written recommendations in the prescribed form
of two registered medical practitioners, including in each case a
statement that in the opinion of the practitioner the conditions
set out in subsection (2) above are complied with ; and each
such recommendation shall include—

(@) such particulars as may be prescribed of the grounds
for that opinion so far as it relates to the conditions
set out in paragraphs (a) and (b) of that subsection ;
and

(b) a statement of the reasons for that opinion so far as it
relates to the conditions set out in paragraph (c) of that
subsection, specifying whether other methods of dealing
with the patient are available and, if so, why they are

not appropriate.

Admission for assessment in cases of emergency

4.—(1) In any case of urgent necessity, an application for
admission for assessment may be made in respect of a patient in
accordance with the following provisions of this section, and any
application so made is in this Act referred to as “ an emergency
application .

(2) An emergency application may be made either by an
approved social worker or by the nearest relative of the patient ;
and every such application shall include a statement that it is of
urgent. necessity for the patient to be admitted and detained
under section 2 above, and that compliance with the provisions
of this Part of this Act relating to applications under that sec-
tion would involve undesirable delay.

(3) An emergency application shall be sufficient in the first
instance if founded on ome of the medical recommendations
required by section 2 above, given, if practicable, by a practition-
er who has previous acquaintance with the patient and otherwise
complying with the requirements of section 12 below so far as
applicable to a single recommendation, and verifying the state-
ment referred to in subsection (2) above.

(4) An emergency application shall cease to have effect on the
expiration of a period of 72 hours from the time when the
patient is admitted to the hospital unless—

(a) the second medical recommendation required by sec-
-tion 2 above is given and received by the managers
within that period ; and

(b) that recommendation and the recommendation referred
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to in subsection (3) above together comply with all the
requirements of section 12 below (other than the re-
quirement as to the time of signature of the second
recommendation).

(5) In relation to an emergency application, section 11 below
shall have effect as if in subsection (5) of that section for the
words “ the period of 14 days ending with the date of the appli-
cation” there were substituted the words “the previous 24
hours ”.

Application in respect of patient already in hospital

5.—(1) An application for the admission of a patient to a
hospital may be made under this Part of this Act notwithstand-
ing that the patient is already an in-patient in that hospital or,
in the case of an application for admission for treatment that the
patient is for the time being liable to be detained in the
hospital in pursuance of an application for admission for
assessment ; and where an application is so made the patient
shall be treated for the purposes of this Part of this Act as if
he had been admitted to the hospital at the time when that
application was received by the managers.

(2) If, in the case of a patient who is an in-patient in a
hospital, it appears to the registered medical practitioner in
charge of the treatment of the patient that an application ought
to be made under this Part of this Act for the admission of the
patient to hospital, he may furnish to the managers a report in
writing to that effect ; and in any such case the patient may be
detained in the hospital for a period of 72 hours from the time
when the report is so furnished.

(3) The registered medical practitioner -in charge of the
treatment of a patient in a hospital may nominate one (but
not more than one) other registered medical practitioner on the
staff of that hospital to act for him under subsection (2) above in
his absence.

(4) If, in the case of a patient who is receiving treatment
for mental disorder as an in-patient in a hospital, it appears to
a nurse of the prescribed class—

(@) that the patient is suffering from mental disorder to
such a degree that it is necessary for his health or
safety or for the protection of others for him to be
immediately restrained from leaving the hospital ; and

(b) that it is not practicable to secure the immediate
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attendance of a practitioner for the purpose of fur-
nishing a report under subsection (2) above,

the nurse may record that fact in writing ; and in that event the
patient may be detained in the hospital for a period of six
hours from the time when that fact is so recorded or until the
earlier arrival at the place where the patient is detained of a
practitioner having power to furnish a report under that sub-
section.

(5) A record made under subsection (4) above shall be
delivered by the nurse (or by a person authorised by the nurse
in that behalf) to the managers of the hospital as soon as
possible after it is made; and where a record is made under
that subsection the period mentioned in subsection (2) above
shall begin at the time when it is made.

(6) The reference in subsection (1) above to an in-patient does
not include an in-patient who is liable to be detained in pur-
suance of an application under this Part of this Act and the
references in subsections (2) and (4) above do not include an
in-patient who is liable to be detained in a hospital under this
Part of this Act. .

(7) In subsection (4) above “ prescribed ” means prescribed
by an order made by the Secretary of State.

Effect of application for admission

6.—(1) An application for the admission of a patient to a
bospital under this Part of this Act, duly completed in
accordance with the provisions of this Part of this Act, shall be
sufficient authority for the applicant, or any person authorised
by the applicant, to take the patient and convey him to the
hospital at any time within the following period, that is to say—

(@ in the case of an application other than an emergency
application, the period of 14 days beginning with the
date on which the patient was last examined by a
registered medical practitioner before giving a medical
recommendation for the purposes of the application ;

(b) in the case of an emergency application, the period of
24 hours beginning at the time when the patient was
examined by the practitioner giving the medical recom-
mendation which is referred to in section 4(3) above, or
at the time when the application is made, whichever is
the earlier.

(2) Where a patient is admitted within the said period to the
hospital specified in such an application as is mentioned in sub-
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gection (1) above, or, being within that hospital, is treated by
virtue of section 5 above as if he had been so admitted,
the application shall be sufficient authority for the managers to
detain the patient in the hospital in accordance with the pro-
visions of this Act.

(3) Any application for the admission of a patient under this
Part of this Act which appears to be duly made and to be
founded on the necessary medical recommendations may be
acted upon without further proof of the signature or qualification
of the person by whom the application or any such medical
recommendation is made or given or of any matter of fact
or opinion stated in it.

(4) Where a patient is admitted to a hospital in pursuance
of an application for admission for treatment, any previous
application under this Part of this Act by virtue of which
he was liable to be detained in a hospital or subject to guardian-
ship shall cease to have effect.

Guardianship

Application for guardianship

7.—(1) A patient who has attained the age of 16 years may
be received into guardianship, for the period allowed by the
following provisions of this Act, in pursuance of an applica-
tion (in this Act referred to as “a guardianship application )
made in acoordance with this section.

(2) A guardianship application may be made in respect of a
patient on the grounds that—

(@ he is suffering from mental disorder, being mental
illness, severe mental impairment, psychopathic dis-
order or mental impairment and his mental disorder is
of a nature or degree which warrants his reception into
guardianship under this section ; and

(b) it is necessary in the interests of the welfare of the
patient or for the protection of other persons that the
patient should be so received.

(3) A guardianship application shall be founded on ‘the
written recommendations in the prescribed form of two
registered medical practitioners, including in each case a state-
ment that in the opinion of the practitioner the conditions set
out in subsection (2) above are complied with ; and each such
recommendation shall include—

(@) such particulars as may be prescribed of the grounds
for that opinion so far as it relates to the conditions
set out in paragraph (a) of that subsection; and
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(b) a statement of the reasons for that opinion so far as it
relates to the conditions set out in paragraph (b) of
that subsection.

(4) A guardianship application shall state the age of the
patient or, if his exact age is not known to the applicant,
shall state (if it be the fact) that the patient is believed to have
attained the age of 16 years.

(5) The person named as guardian in a guardianship applica-
tion may be either a local social services authority or any other
person (including the applicant himself) ; but a guardianship
application in which a person other than a local social services
authority is named as guardian shall be of no effect unless it is
accepted on behalf of that person by the local social services
authority for the area in which he resides, and shall be accom-
panied by a statement in writing by that person that he is willing
to act as guardian.

Effect of guardianship application, etc.

8.—(1) Where a guardianship application, duly made under
the provisions of this Part of this Act and forwarded to the local
social services authority within the period allowed by subsection
(2) below is accepted by that authority, the application shall, sub-
ject to regulations made by the Secretary of State, confer on the
authority or person named in the application as guardian, to
the exclusion of any other person—

(a) the power to require the patient to reside at a place
specified by the authority or person named as guard-
ian ;

(b) the power to require the patient to attend at places
and times so specified for the purpose of medical
treatment, occupation, education or training ;

(c) the power to require access to the patient to be given,
at any place where the patient is residing, to any regis-
tered medical practitioner, approved social worker or

other person so specified.

(2) The period within which a guardianship application is
required for the purposes of this section to be forwarded to the
local social services authority is the period of 14 days beginning
with the date on which the patient was last examined by a regis- -
tered medical practitioner before giving a medical recommenda-
tion for the purposes of the application.

(3) A guardianship application which appears to be duly
made and to be founded on the necessary medical recommen-
dations may be acted upon without further proof of the signa-
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ture or qualification of the person by whom the application or
any such medical recommendation is made or given, or of any
matter of fact or opinion stated in the application.

(4) If within the period of 14 days beginning with the day
on which a guardianship application has been accepted by the
local social services authority the application, or any medical
recommendation given for the purposes of the application, is
found to be in any respect incorrect or defective, the application
or recommendation may, within that period and with the consent
of that authority, be amended by the person by whom it was
signed ; and upon such amendment being made the application
or recommendation shall have effect and shall be deemed to have
had effect as if it had been originally made as so amended.

(5) Where a patient is received into guardianship in pursu-
ance of a guardianship application, any previous application
under this Part of this Act by virtue of which he was subject
to guardianship or liable to be detained in a hospital shall
cease to have effect.

Regulations as to guardianship

9.—(1) Subject to the provisions of this Part of this Act,
the Secretary of State may make regulations—
(a) for regulating the exercise by the guardians of patients
received into guardianship under this Part of this Act of
their powers as such ; and

(b) for imposing on such guardians, and upon local social
services authorities in the case of patients under the
guardianship of persons other than local social ser-

vices authorities, such duties as he considers necessary

or expedient in the interests of the patients.

(2) Regulations under this section may in particular make
provision for requiring the patients to be visited, on such
occasions or at such intervals as may be prescribed by the
regulations, on behalf of such local social services authorities
as may be so prescribed, and shall provide for the appointment,
in the case of every patient subject to the guardianship of a
person other than a local social services authority, of a registered
medical practitioner to act as the nominated medical attendant
of the patient. :

Transfer of guardianship in case of death, incapacity, etc., of
guardian

10.

(1) If any person (other than a local social services auth-
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ority) who is the guardian of a patient received into guardian-
ship under this Part of this Act—

(a) dies; or
(b) gives notice in writing to the local social services auth-

ority that he desires to relinquish the functions of
guardian, -

the guardianship of the patient shall thereupon vest in the
local social services authority, but without prejudice to any
power to transfer the patient into the guardianship of another
person in pursuance of regulations under section 19 below.

(2) If any such person, not having given notice under sub-
section (1)(b) above, is incapacitated by illness or any other cause
from performing the functions of guardian of the patient, those
functions may, during his incapacity, be performed on his behalf
by the local social services authority or by any other person ap-
proved for the purposes by that authority. .

(3) If it appears to the county court, upon application made
by an approved social worker, that any person other than a local
social services authority having the guardianship of a patient
received into guardianship under this Part of this Act has per-
formed his functions negligently or in a manner contrary to the
interests of the welfare of the patient, the court may order that
the guardianship of the patient be transferred to the local social
services authority or to any other person approved for the pur-
pose by that authority.

(4) Where the guardianship of a patient is transferred to a
local social services authority or other person by or under this
section, subsection (2)(c) of section 19 below shall apply as if the
patient had been transferred into the guardianship of that auth-
ority or person in pursuance of regulations under that section.

General provisions as to applications and recommendations

General provisions as to applications

11.—(1) Subject to the provisions of this section, an applica-
tion for admission for assessment, an application for admission
for treatment and a guardianship application may be made
either by the nearest relative of the patient or by an approved
social worker ; and every such application shall specify the qua-
lification of the applicant to make the application.

(2) Every application for admission shall be addressed to the
managers of the hospital to which admission is sought and every
guardianship application shall be forwarded to the local social
services authority named in the application as guardian, or, as

)
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the case may be, to the local social services authority for the area
in which the person so named resides.

(3) Before or within a reasonable time after an application
for the admission of a patient for assessment is made by an
approved social worker, that social worker shall take such
steps as are practicable to inform the person (if any) appearing
to be the nearest relative of the patient that the application is
to be or has been made and of the power of the nearest relative
under section 23(2)(a) below.

(4) Neither an application for admission for treatment nor a
guardianship application shall be made by an approved social
worker if the nearest relative of the patient has notified that
social worker, or the local social services authority by whom that
social worker is appointed, that he objects to the application
being made and, without prejudice to the foregoing provision,
no such application shall be made by such a social worker
except after consultation with the person (if any) appearing to
be the nearest relative of the patient unless it appears to that
social worker that in the circumstances such consultation is
not reasonably practicable or would involve unreasonable
delay.

(5) None of the applications mentioned in subsection (1)
above shall be made by any person in respect of a patient unless
that person has personally seen the patient within the period of
14 days ending with the date of the application.

(6) An application for admission for treatment or a guardian-
ship application, and any recommendation given for the pur-
poses of such an application, may describe the patient as
suffering from more than one of the following forms of mental
disorder, namely mental illness, severe mental impairment,
psychopathic disorder or mental impairment; but the applica-
tion shall be of no effect unless the patient is described in each
of the recommendations as suffering from the same form of
mental disorder, whether or not he is also described in either of
those recommendations as suffering from another form.

(7) Each of the applications mentioned in subsection (1) above
shall be sufficient if the recommendations on which it is founded
are given either as separate recommendations, each signed by a
registered medical practitioner, or as a joint recommendation
signed by two such practitioners.

General provisions as to medical recommendations

12.—(1) The recommendations required for the purposes of
an application for the admission of a patient under this Part of
this Act (in this Act referred to as ‘‘medical recommendations’’)
shall be signed on or before the date of the application, and shall

ISSUE NO. 7
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be given by practitioners who have personally examined the
patient either together or separately, but where they have
examined the patient separately not more than five days must
have elapsed between the days on which the separate examina-
tions took place. .

(2) Of the medical recommendations given for the purposes
of any such application, one shall be given by a practitioner
approved for the purposes of this section by the Secretary of
State as having special experience in the diagnosis or treatment
of mental disorder; and unless that practitioner has previous
acquaintance with the patient, the other such recommendation
shall, if practicable, be given by a registered medical practitioner
who has such previous acquaintance. : '

(3) Subject to subsection (4) below, where the application is
for the admission of the patient to a hospital which is not a
mental nursing home, one (but not more than one) of the
medical recommendations may be given by a practitioner on
the staff of that hospital, except where the patient is proposed
to be accommodated under section 65 or 66 of the National
Health Service Act 1977 [or paragraph 14 of Schedule 2 to the
National Health Service and Community Care Act 1990]!
(which relate to accommodation for private patients).

(4) Subsection (3) above shall not preclude both the medical
recommendations being given by practitioners on the staff of
the hospital in question if—

(a) compliance with that subsection would result in delay
involving serious risk to the health or safety of the
patient; and

(b) one of the practitioners giving the recommendations
works at the hospital for less than half of the time
which he is bound by contract to devote to work in the
health service; and

(c) where one of those practitioners is a consultant, the other
does not work (whether at the hospital or elsewhere)
in a grade in which he is under that consultant’s
directions. .

(5) A medical recommendation for the purposes of an appli-
cation for the admission of a patient under this Part of this Act
shall not be given by—

(a) the applicant;
(b) a partner of the applicant or of a practitioner by whom

another medical recommendation is given for the pur-
poses of the same application; '

! Words in square brackets inserted w.e.f. 5 July 1990 by the National Health
Service and Community Care Act 1990, Sch.9, para. 24(1) and Commencement No.1
Order 1990 (S.I. No. 1329).
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(c) a person employed as an assistant by the applicant or
by any such practitioner;

(d) a person who receives or has an interest in the receipt
of any payments made on account of the maintenance

of the patient; or
(e) except as provided by subsection (3) or (4) above, a

practitioner on the staff of the hospital to which the

patient is to be admitted,
or by the husband, wife, father, father-in-law, mother, mother-
in-law, son, son-in-law, daughter, daughter-in-law, brother,
brother-in-law, sister or sister-in-law of the patient, or of any
person mentioned in paragraphs (a) to (e) above, or of a prac-
titioner by whom another medical recommendation is given for the
purposes of the same application.

(6) A general practitioner who is employed part-time in a
hospital shall not for the purposes of this section be regarded
as a practitioner on its staff.

(7) Subsections (1), (2) and (5) above shall apply to applica-
tions for guardianship as they apply to applications for
admission but with the substitution for paragraph (e) of subsection
(5) above of the following paragraph—

‘“(e) the person named as guardian in the application’’.

Duty of approved social workers to make applications for
admission or guardianship

13.—(1) It shall be the duty of an approved social worker to
make an application for admission to hospital or a guardian-
ship application- in respect of a patient within the area of the
local social services authority by which that officer is appointed
in any case where he is satisfied that such an application ought
to be made and is of the opinion, having regard to any wishes
expressed by relatives of the patient or any other relevant cir-
cumstances, that it is necessary or proper for the application to
be made by him.

(2) Before making an application for the admission of a
patient to hospital an approved social worker shall interview the
patient in a suitable manner and satisfy himself that detention
in a hospital is in all the circumstances of the case the most
appropriate way of providing the care and medical treatment
of which the patient stands in need.

(3) An application under this section by an approved social
worker may be made outside the area of the local social services
authority by which he is appointed.

(4) It shall be the duty of a local social services authority, if
so required by the nearest relative of a patient residing in their
area, to direct an approved social worker as soon as practicable
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to take the patient’s case into consideration under subsection (1)
above with a view to making an application for his admission to
hospital; and if in any such case that approved social worker
decides not.to make an application he shall inform the nearest
relative of his reasons in writing.

(5) Nothing in this section shall be construed as authorising
or requiring an application to be made by an approved social
worker in contravention of the provisions of section 11(4)
above, or as restricting the power of an approved social
worker to make any application under this Act.

Social reports

14. Where a patient is admitted to a hospital in pursuance of
an application (other than an emergency application) made under
this Part of this Act by his nearest relative, the managers of
the hospital shall as soon as practicable give notice of that fact
to the local social services authority for the area in which the
patient resided immediately before his admission; and that
authority shall as soon as practicable arrange for a social
worker of their social services department to interview the
patient and provide the managers with a report on his social
circumstances.

Rectification of applications and recommendations

15.—(1) If within the period of 14 days beginning with the
day on which a patient has been admitted to a hospital in
pursuance of an application for admission for assessment or for
treatment the application, or any medical recommendation given
for the purposes of the application, is found to be in any respect
incorrect or defective, the application or recommendation may,
within that period and with the consent of the managers of the
hospital, be amended by the person by whom it was signed; and
upon such amendment being made the application or recommen-
dation shall have effect and shall be deemed to have had effect
as if it had been originally made as so amended.

(2) Without prejudice to subsection (1) above, if within the
period mentioned in that subsection it appears to the managers of
the hospital that one of the two medical recommendations on
which an application for the admission of a patient is founded is
insufficient to warrant the detention of the patient in pursuance
of the application, they may, within that period, give notice in
writing to that effect to the applicant; and where any such notice
is given in respect of a medical recommendation, that recom-
mendation shall be disregarded, but the application shall be, and
shall be deemed always to have been, sufficient if—

(@) a fresh medical recommendation complying with the
relevant provisions of this Part of this Act (other than
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the provisions relating to the time of signature and the
interval between examinations) is furnished to the man-
agers within that period ; and

(b) that recommendation, and the other recommendation on
which the application is founded, together comply with
those provisions.

(3) Where the medical recommendations upon which an ap-
lication for admission is founded are, taken together, insufficient
to warrant the detention of the patient in pursuance of the
application, a notice under subsection (2) above may be given
in respect of either of those recommendations; but this sub-
section shall not apply in a case where the application is of no
effect by virtue of section 11(6) above.

(4) Nothing in this section shall be construed as authorising

the giving of notice in respect of an application made as an

emergency application, or the detention of a patient admitted in
pursuance of such an application, after the period of 72 hours
referred to in section 4(4) above, unless the conditions set out in
paragraphs (@) and (b) of that section are complied with or
would be complied with apart from any error or defect to which
this section applies.

Position of patients subject to detention or guardianship

Reclassification of patients

16.—(1) If in the case of a patient who is for the time being
detained in a hospital in  pursuance of an application for
admission for treatment, or subject to guardianship in pursu-
ance of a guardianship application, it appears to the appropriate
medical officer that the patient is suffering from a form of mental
disorder other than the form or forms specified in the applica-
tion, he may furnish to the managers of the hospital, or to the
guardian, as the case may be, a report to that effect ; and where
a report is so furnished, the application shall have effect as if
that other form of mental disorder were specified in it.

(2) Where a report under subsection (I) above in respect
of a patient detained in a hospital is to the effect that he is
suffering from psychopathic disorder or mental impairment but
not from mental illness or severe mental impairment the appro-
priate medical officer shall include in the report a statement of
his opinion whether further medical treatment in hospital is
likely to alleviate or prevent a deterioration of the patient’s con-
dition ; and if he states that in his opinion such treatment is
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-not likely to have that effect the authority of the managers to
detain the patient shall cease.

(3) Before furnishing a report under subsection (1) above the
appropriate medical officer shall consult one or more other per-
sons who have been professionally concerned with the patient’s
medical treatment.

(4) Where a report is furnished under this section in respect
of a patient, the managers or guardian shall cause the patient
and the nearest relative to be informed.

(5) In this section “ appropriate medical officer ”” means—

(@) in the case of a patient who is subject to the guardian-
ship of a person ‘other than a local social -services
authority, the nominated medical attendant of the
patient ; and

(b) in any other case, the responsible medical officer.

Leave of absence from hospital

17.—(1) The responsible medical officer may grant to any
patient who is for the time being liable to be detained in a
hospital under this Part of this Act leave to be absent from the
hospital subject to such conditions (if any) as that officer
considers necessary in the interests of the patient or for the
protection of other persons.

(2) Leave of absence may be granted to a patient under this
section either indefinitely or on specified occasions or for any
specified period ; and where leave is so granted for a specified
period, that period may be extended by further leave granted in
the absence of the patient.

(3) Where it appears to the responsible medical officer that
it is necessary so to do in the interests of the patient or for the
protection of other persons, he may, upon granting leave of
absence under this section, direct that the patient remain in
custody during his absence ; and where leave of absence is so
granted the patient may be kept in the custody of any officer on
the staff of the hospital, or of any other person authorised in
writing by the managers of the hospital or, if the patient is
required in accordance with conditions imposed on the grant of
leave of absence to reside in another hospital, of any officer on
the staff of that other hospital.

(4) In any case where a patient is absent from a hospital in
pursuance of leave of absence granted under this section, and it
appears to the responsible medical officer that it is necessary so
to do in the interests of the patient’s health or safety or for the

)
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protection of other persons, that officer may, subject to subsec-
tion (5) below, by notice in writing given to the patient or to the
person for the time being in charge of the patient, revoke the
leave of absence and recall the patient to the hospital.

(5) A patient to whom leave of absence is granted under this
section shall not be recalled under subsection (4) above after he
has ceased to be liable to be detained under this Part of this Act;
[and without prejudice to any other provision of this Part of this
Act any such patient shall cease to be so liable at the expiration
of the period of six months beginning with the first day of his
absence on leave unless either—

(a) he has returned to the hospital, or has been transfered to
another hospital under the following provisions of this
Act, before the expiration of that period; or

(b) he is absent without leave at the expiration of that
period.]!

Return and readmission of patients absent without leave

18.—(1) Where a patient who is for the time being liable to
be detained under this Part of this Act in a hospital —

(a) absents himself from the hospital without leave granted
under section 17 above; or

(b) fails to return to the hospital on any occasion on which,
or at the expiration of any period for which, leave of
absence was granted to him under that section, or upon
being recalled under that section; or

(c) absents himself without permission from any place
where he is required to reside in accordance with con-
ditions imposed on the grant of leave of absence under
that section,

he may, subject to the provisions of this section, be taken into
custody and returned to the hospital or place by any approved
social worker, by any officer on the staff of the hospital, by any
constable, or by any person authorised in writing by the managers
of the hospital.

(2) Where the place referred to in paragraph (c) of subsection
(1) above is a hospital other than the one in which the patient is
for the time being liable to be detained, the references in that

! Words in italics omitted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 3(1). This amendment applies where leave of absence has been
granted to a patient before the day on which section 3 comes into force (as well as where
it is granted after that day).
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subsection to an officer on the staff of the hospital and the
managers of the hospital shall respectively include references to
an officer on the staff of the first-mentioned hospital and the
managers of that hospital.

(3) Where a patient who is for the time being subject to guard-
ianship under this Part of this Act absents himself without the
leave of the guardian from the place at which he is required by
the guardian to reside, he may, subject to the provisions of this
section, be taken into custody and returned to that place by any
officer on the staff of a local social services authority, by any
constable, or by any person authorised in writing by the guardian
or a local social services authority.

(4) A patient shall not be taken into custody under this section
after the later of —

(a) the end of the period of six months beginning with the
first day of his absence without leave; and

(b) the end of the period for which (apart from section 21
bﬁ,low) he is liable to be detained or subject to guardian-
ship;

and, in determining for the purposes of paragraph (b) above or
any other provision of this Act whether a person who is or has
been absent without leave is at any time liable to be detained or
subject to guardianship, a report furnished under section 20 or
21B below before the first day of his absence without leave shall
not be taken to have renewed the authority for his detention or
guardianship unless the period of renewal began before that day.!

(5) A patient shall not be taken into custody under this section
if the period for which he is liable to be detained is that specified
in section 2(4), 4(4) or 5(2) or (4) above and that period has
expired.

(6) In this Act “absent without leave” means absent from any
hospital or other place and liable to be taken into custody and
returned under this section, and related expressions shall be
construed accordingly.

Regulations as to transfer of patients

19.—(1) In such circumstances and subject to such conditions
as may be prescribed by regulations made by the Secretary of
State—

(a) a patient who is for the time being liable to be detained

! Subsection (4) substituted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 2(1).
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in a hospital by virtue of an application under this Part
of this Act may be transferred to another hospital or
into the guardianship of a local social services authority
or of any person approved by such an authority;

a patient who is for the time being subject to the guard-
ianship of a local social services authority or other
person by virtue of an application under this Part of
this Act may be transferred into the guardianship of
another local social services authority or person, or be
transferred to a hospital.

(2) Where a patient is transferred in pursuance of regulations
under this section, the provisions of this Part of this Act (includ-
ing this subsection) shall apply to him as follows, that is to say—

(a)

)

(©

(d)

in the case of a patient who is liable to be detained in
a hospital by virtue of an application for admission for
assessment or for treatment and is transferred to
another hospital, as if the application were an appli-
cation for admission to that other hospital and as if the
patient had been admitted to that other hospital at the
time when he was originally admitted in pursuance of
the application;

in the case of a patient who is liable to be detained in
a hospital by virtue of such an application and is trans-
ferred into guardianship, as if the application were a
guardianship application duly accepted at the said time;

in the case of a patient who is subject to guardianship
by virtue of a guardianship application and is transferred
into the guardianship of another authority or person,
as if the application were for his reception into the
guardianship of that authority or person and had been
accepted at the time when it was originally accepted;

in the case of a patient who is subject to guardianship
by virtue of a guardianship application and is transferred
to a hospital, as if the guardianship application were an
application for admission to that hospital for treatment
and as if the patient had been admitted to the hospital at
the time when the application was originally accepted.

(3) Without prejudice to subsections (1) and (2) above, any
patient, who is for the time being liable to be detained under
this Part of this Act in a hospital vested in the Secretary of State
for the purposes of his functions under the National Health
Service Act 1977 or any accommodation used under Part 1 of
that Act by the managers of such a hospital [or in a hospital
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vested in a National Health Service trust], may at any time be
removed to any other such hospital or accommodation [which is
managed by the managers of, or is vested in the National Health
Service trust for, the first-mentioned hospital];! and paragraph
(a) of subsection (2) above shall apply in relation to a patient so
removed as it applies in relation to a patient transferred in pursu-
ance of regulations made under this section. ‘

(4) Regulations made under this sections may make provision
for regulating the conveyance to their destination of patients
authorised to be transferred or removed in pursuance of the
regulations or under subsection (3) above.

Duration of detention or guardianship and discharge

Duration of authority

20.—(1) Subject to the following provisions of this Part of this
Act, a patient admitted to hospital in pursuance of an application
for admission for treatment, and a patient placed under guardian-
ship in pursuance of a guardianship application, may be detained
in a hospital or kept under guardianship for a period not exceed-
ing six months beginning with the day on which he was so admit-
ted, or the day on which the guardianship application was
accepted, as the case may be, but shall not be so detained or
kept for any longer period unless the authority for his detention
or guardianship is renewed under this section.

(2) Authority for the detention or guardianship of a patient
may, unless the patient has previously been discharged, be
renewed —

(a) from the expiration of the period referred to in subsec-
tion (1) above, for a further period of six months;

(b) from the expiration of any period of renewal under
paragraph (ag above, for a further period of one year,

and so on for periods of one year at a time.

(3) Within the period of two months ending on the day on
which a patient who is liable to be detained in pursuance of an
application for admission for treatment would cease under this
section to be so liable in default of the renewal of the authority
for his detention, it shall be the duty of the responsible medical
officer—

! Words in square brackets inserted or substituted w.e.f. 5 July 1990 by the National
Health Service and Community Care Act 1990, Sch. 9, para. 24(2) and Commencement
No. 1 Order 1990 (S.I. No. 1329) Sch.1.
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(a) to examine the patient; and

(b) if it appears to him that the conditions set out in subsec-
tion 88 below are satisfied, to furnish to the managers
of the hospital where the patient is detained a report to
that effect in the prescribed form;

and where such a report is furnished in respect of a patient the
managers shall, unless they discharge the patient, cause him to
be informed.

(4) The conditions referred to in subsection (3) above are
that—

(a) the patient is suffering from mental illness, severe
mental impairment, psychopathic disorder or mental
impairment, and his mental disorder is of a nature of
degree which makes it appropriate for him to receive
medical treatment in a hospital; and

(b) such treatment is likely to alleviate or prevent a deterio-
ration of his condition; and

(¢) it is necessary for the health or safety of the patient or
for the protection of other persons that he should
receive such treatment and that it cannot be provided
unless he continues to be detained;

but, in the case of mental illness or severe mental impairment,
it shall be an alternative to the condition specified in paragraph
(b) above that the patient, if discharged, is unlikely to be able
to care for himself, to obtain the care which he needs or to guard
himself against serious exploitation.

(5) Before furnishing a report under subsection (3) above the
responsible medical officer shall consult one or more other per-
sons who have been professionally concerned with the patient’s
medical treatment.

(6) Within the period of two months ending with the day on
which a patient who is subject to guardianship under this Part of
this Act would cease under this section to be so liable in default
of the renewal of the authority for his guardianship, it shall be
the duty of the appropriate medical officer —

(a) to examine the patient;

(b) if it appears to him that the conditions set out in subsec-
tion {)713 below are satisfied, to furnish to the guardian
and, where the guardian is a person other than a local
social services authority, to the responsible local social
services authority a report to that effect in the pre-
scribed form:;
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and where such a report is furnished in respect of a patient, the
local social services authority shall, unless they discharge the
patient, cause him to be informed.

(7) The conditions referred to in subsection (6) above are
that—

(a) the patient is suffering from mental illness, severe
mental impairment, psychopathic disorder or mental
impairment and his mental disorder is of a nature or
de(giree which warrants his reception into guardianship;
an

(b itis necessary in the interests of the welfare of the patient
or for the protection of other persons that the patient
should remain under guardianship.

(8) Where a report is duly furnished under subsection (3) or
(6) above, the authority for the detention or guardianship of the
patient shall be thereby renewed for the period prescribed in
that case by subsection (2) above.

(9) Where the form of mental disorder specified in a report
furnished under subsection (3) or (6) above is a form of disorder
other than that specified in the application for admission for
treatment or, as the case may be, in the guardianship application,
that application shall have effect as if that other form of mental
disorder were specified in it; and where on any occasion report
specifying such a form of mental disorder is furnished under
either of those subsections the appropriate medical officer need
not on that occasion furnish a report under section 16 above.

(10) In this section “%ppropriate medical officer’” has the same
meaning as in section 16(5) above.

Special provisions as to patients absent without leave'
21.—(1) Where patient is absent without leave—

(a) on the day on which (apart from this section) he would
cease to be liable to be detained or subject to guardian-
ship under this Part of this Act; or

(b) within the period of one week ending with that day,

he shall not cease to be so liable or subject until the relevant
time.

(2) For the purposes of subsection (1) above the relevant
time —

1 Section 21 substituted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 2(2).
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(a) where the patient is taken into custody under section
18 above, is the end of the period of one week beginning
with the day on which he is returned to the hospital or
place where he ought to be;

(b) where the patient returns himself to the hospital or
place where he ought to be within the period during
which he can be taken into custody under section 18
above, is the end of the period of one week beginning
with the day on which he so returns himself; and

(c) otherwise, is the end of the period during which he can
be taken into custody under section 18 above.

Patients who are taken into custody or return within 28 days!

21A.—(1) This section applies where a patient who is absent
without leave is taken into custody under section 18 above, or
returns himself to the hospital or place where he ought to be,
not later than the end of the period of 28 days beginning with
the first day of his absence without leave.

(2) Where the period for which the patient is liable to be
detained or subject to guardianship is extended by section 21
above, any examination and report to be made and furnished in
respect of the patient under section 20(3) or (6) above may be
made and furnished within the period as so extended.

(3) Where the authority for the detention or guardianship of
the patient is renewed by virtue of subsection (2) above after the
day on which (apart from section 21 above) that authority would
have expired, the renewal shall take effect as from that day.

Patients who are taken into custody or return after more than
28 days’

21B.—(1) This section applies where a patient who is absent
without leave is taken into custody under section 18 above, or
returns himself to the hospital or glace where he ought to be,
later than the end of the period of 28 days beginning with the
first day of his absence without leave.

(2) It shall be the duty of the appropriate medical officer,
within the period of one week beginning with the day on which
the patient is returned or returns himself to the hospital or place
where he ought to be—

! Section 21A inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 2(2).

2 Section 21B inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 2(2).
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(a) to examine the patient; and

(b) if it appears to him that the relevant conditions are
satisfied, to furnish to the appropriate body a report to
that effect in the prescribed form;

and where such a report is furnished in respect of the patient the
appropriate body shall cause him to be informed.

(3) Where the patient is liable to be detained (as opposed to
subject to guardianship), the appropriate medical officer shall,
before furnishing a report under subsection (2) above, consult—

(a) one or more other persons who have been professionally
concerned with the patient’s medical treatment; and

(b) an approved social worker.

(4) Where the patient would (apart from any renewal of the
authority of his detention or guardianship on or after the day on
which he is returned or returns himself to the hospital or place
where he ought to be) be liable to be detained or subject to
guardianship after the end of the period of one week beginning
with that day, he shall cease to be so liable or subject at the end
of that period unless a report is duly furnished in respect of him
under subsection (2) above.

(5) Where the patient would (apart from section 21 above)
have ceased to be liable to be detained or subject to guardianship
on or before the day on which a report is duly furnished in
respect of him under subsection (2) above, the report shall renew
the authority for his detention or guardianship for the period
prescribed in that case by section 20(2) above.

(6) Where the authority for the detention or guardianship of
the patient is renewed by virtue of subsection (5) above —

(a) the renewal shall take effect as from the day on which
(apart from section 21 above and that subsection) the
authority would have expired; and

(b) if (apart from this paragraph) the renewed authority
would expire on or before the day on which the report
is furnished, the report shall further renew the author-
ity, as from the day on which it would exgire, for the
period prescribed in that case by section 20(2) above.

(7) Where the authority for the detention or guardianship of
the patient would expire within the period of two months begin-
ning with the day on which a report is duly furnished in respect
of him under subsection (2) above, the report shall, if it so
provides, have effect also as a report duly furnished under section
20(3) or (6) above; and the reference in this subsection to author-
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ity includes any authority renewed under subsection (5) above
by the report.

(8) Where the form of mental disorder specified in a report
furnished under subsection (2) above is a form of disorder other
than that specified in the application for admission for treatment
or guardianship application concerned (and the report does not
have effect as a report furnished under section 20(3) or (6)
above), that application shall have effect as if that other form of
mental disorder were specified in it.

(9) Where on any occasion a report specifying such a form
of mental disorder is furnished under subsection (2) above the
appropriate medical officer need not on that occasion furnish
report under section 16 above. ;

(10) In this section—

“appropriate medical officer” has the same meaning as in
section 16(5) above;

“the appropriate body’”” means—

(a) in relation to a patient who is liable to be detained
in hospital, the managers of the hospital; and

(b) in relation to a patient who is subject to guardian-
ship, the responsible local social services authority;
and

“the relevant conditions” means—

(a) in relation to a patient who is liable to be detained
in a hospital, the conditions set out in subsection
(4) of section 20 above; and

(b) in relation to a patient who is subject to guardian-
ship, the conditions set out in subsection (7) of
that section.”

Special provisions as to patients sentenced to imprisonment, etc

22.—(1) Where a patient who is liable to be detained by virtue
of an application for admission for treatment or is subject to
guardianship by virtue of a guardianship application is detained
in custody in pursuance of any sentence or order passed or made
by a court in the United Kingdom (including an order committing
or remanding him in custody), and is so detained for a period
exceeding, or for successive periods exceeding in the aggregate,
six months, the application shall cease to have effect at the
expiration of that period.

(2) Where any such patient is so detained in custody but the
ISSUE No. 15
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application does not cease to have effect under subsection (1)
above, then—

(a) if apart from this subsection the patient would have
ceased to be liable to be so detained or subject to
guardianship on or before the day on which he is dis-
charged from custody, he shall not cease and shall be
deemed not to have ceased to be so liable or subject
until the end of that day; and

(b) in any case, sections 18, 21 [and 21A]* above shall apply
in relation to the patient as if he had absented himself
without leave on that day.

(3) In its application by virtue of subsection (2) above section
18(4) above shall have effect with the substitution of the words
“end of the period of 28 days beginning with the first day of his
absence without leave” for the words from ‘“‘later of”” onwards.?

Discharge of patients

23.—(1) Subject to the provisions of this section and section
25 below, a patient who is for the time being liable to be detained
or subject to guardianship under this Part of this Act shall cease
to be so liable or subject if an order in writing discharging him
from detention or guardianship (in this Act referred to as “an
order for discharge™) is made in accordance with this section.

(2) An order for discharge may be made in respect of a
patient—

(a) where the patient is liable to be detained in a hospital
in pursuance of an application for admission for assess-
ment or for treatment by the responsible medical offi-
cer, by the managers or by the nearest relative of the
patient;

(b) where the patient is subject to guardianship, by the
responsible medical officer, by the responsible local
social services authority or by the nearest relative of the
patient.

(3) Where the patient is liable to be detained in a mental
nursing home in pursuance of an application for admission for
assessment or for treatment, an order for his discharge may,
without prejudice to subsection (2) above, be made by the Sec-
retary of State and, if the patient is maintained under a contract

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 2(3).

2 Subection (3) inserted w.e.f. Ist April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 2(3).
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with a [National Health Service trust,]! {Health Authority or
Special Health Authority, by that National Health Service trust,
Health Authority or Special Health Authority].2

(4) The powers conferred by this section on any authority
trust]! or body of persons may be exercised [subject to subsection
5) below]' by any three or more members of that authority
trust]! or body authorised by them in that behalf or by three or

more members of a committee or sub-committee of that authority
[trustl]f1 or body which has been authorised by them on that
behalf.

(5) The reference in subsection (4) above to the members of
an authority, trust or body of the members of a committee or
sub-committee of an authority, trust or body,—

(a) in the case of [a Health Authority or Special Health
Authority]®> or a committee or sub-committee of [a
Health Authority or special Health Authority],? is a
reference only to the chairman of the authority and
such members (of the authority, committee or sub-com-
mittee, as the case may be) as are not also officers of the
authority, within the meaning of the National Health
Service Act 1977; and

(b) in the case of a National Health Service trust or a
committee or sub-committee of such a trust, is a refer-
ence only to the chairman of the trust and such directors
or (in the case of a committee) members as are not also
employees of the trust.*

Visiting and examination of patients

24.—(1) For the purposes of advising as to the exercise by the
nearest relative of a patient who is liable to be detained or subject
to guardianship under this Part of this Act of any power to order
his discharge, any registered medical practitioner authorised by
or on behalf of the nearest relative of the patient may, at any
reasonable time, visit the patient and examine him in private.

(2) Any registered medical practitioner authorised for the pur-

! Words in square brackets inserted w.e.f. 5th July 1990 by the National Health Service
and Community Care Act 1990, Sch. 9, para. 24(3)(a)(b) and Commencement No.1
Order 1990 (S.I. No. 1329) Sch. 1.

2 Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(2)(a).

3 Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(2)(b) and (3).

* Subsection (5) inserted w.e.f. 17th September 1990 by the National Health Service
and Community Care Act 1990, a Sch. 9, para. 24(3)(c), and Commencement No. 1
Order 1990 (S.I. No. 1329) Sch. 2.
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poses of subsection (1) above to visit and examine a patient may
require the production of and inspect any records relating to the
detention or a treatment of the patient in any hospital [or to any
after-care services provided for the patient under section 117
below].!

(3) Where application is made by the Secretary of State or a
gHealth Authority, Special Health Authority or National Health
ervice trust]’ to exercise, in respect of a patient liable to be
detained in a mental nursing home, any power to make an order
for his discharge, the following persons, that is to say—

(a) any registered medical practitioner authorised by the
Secretary of State or, as the case may be, that [Health
Authority, Special Health Authority or National Health
Service trust];? and

(b) any other person (whether a registered medical prac-
titioner or not) authorised under [Part II of the Regis-
tered Homes Act 1984]® to inspect the home,

may at any reasonable time visit the patient and interview him
in private.

(4) Any person authorised for the purposes of subsection (3)
above to visit a patient may require the production of and inspect
any documents constituting or alleged to constitute the authority
for the detention of the patient under this Part of this Act; and
any person so authorised, who is a registered medical prac-
titioner, may examine the patient in private, and may require
the production of and inspect any other records relating to the
treatment of the patient in the home [or to any after-care services
provided for the patient under section 117 below].*

Restrictions on discharge by nearest relative

25.—(1) An order for the discharge of a patient who is liable
to be detained in a hospital shall not be made by his nearest
relative except after giving not less than 72 hours’ notice in
writing to the managers of the hospital; and if, within 72 hours
after such notice has been given, the responsible medical officer
furnishes to the managers a report certifying that in the opinion

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1, para 1.

2 Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(2)(b) and (3).

3 Words in square brackets substituted by Registered Homes Act 1984, Sch. 1, para. 9.

4 Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 1.
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of that officer the patient, if discharged, would be likely to act
in a manner dangerous to other persons or to himself—

(a) any order for the discharge of the patient made by that
relative in pursuance of the notice shall be of no effect;
and

(b) no further order for the discharge of the patient shall
be made by that relative during the period of six months
beginning with the date of the report.

(2) In any case where a report under subsection (1) above is
furnished in respect of a patient who is liable to be detained
in pursuance of an application for admission for treatment the
managers shall cause the nearest relative of the patient to be
informed.

After-care under supervision

Application for supervision!
25A.—(1) Where a patient—

(a) is liable to be detained in a hospital in pursuance of an
application for admission for treatment; and

(b) has attained the age of 16 years,

an application may be made for him to be supervised after he
leaves hospital, for the period allowed by the following provisions
of this Act, with a view to securing that he receives the after-
care services provided for him under section 117 below.

(2) In this Act an application for a patient to be so supervised
is referred to as a ‘“‘supervision application”; and where a super-
vision application has been duly made and accepted under this
Part of this Act in respect of a patient and he has left hospital,
he is for the purposes of this Act “subject to after-care under
supervision” ({)mtil he ceases to be so subject in accordance with
the provisions of this Act).

(3) A supervision application shall be made in accordance with
this section and sections 25B and 25C below.

(4) A supervision application may be made in respect of a
patient only on the grounds that—

! Section 25A inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1). NOTE: The provisions of this section are modified in respect
of patients subject to community care orders in Scotland who intend to reside in England
or Wales, see The Mental Health (Patients in the Community) (Transfers from Scotland)
Regulations 1996 (S.I. No. 295).
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(a) he is suffering from mental disorder, being mental ill-
ness, severe mental impairment, psychopathic disorder
or mental impairment;

(b there would be a substantial risk of serious harm to the
health or safety of the patient or the safety of other
persons, or of the patient being seriously exploited, if he
were not to receive the after-care services to be provided
f01;1 him under section 117 below after he leaves hospital;
an

(c) his being subject to after-care under supervision is likely
to help to secure that he receives the after-care services
to be so provided.

(5) A supervision application may be made only by the res-
ponsible medical officer.

(6) A supervision application in reS£ect of a patient shall be
addressed to the Health Authority which will have the duty under
section 117 below to provide after-care services for the patient
after he leaves hospital.

(7) Before accepting a supervision application in respect of a
patient a Health Authority shall consult the local social services
authority which will also have that duty.

(8) Where a Health Authority accept a supervision application
in respect of a patient the Health Authority shall—

(a) inform the patient both orally and in writing—

i) tha(lit the supervision application has been accepted;
an

(ii) of the effect in his case of the provisions of this
Act relating to a patient subject to after-care under
supervision (including, in particular, what rights of
applying to a Mental Health Review Tribunal are
available);

(b) inform any person whose name is stated in the super-
vision application in accordance with sub-paragraph (i)
of paragraph (e) of section 25B(5) below that the super-
vision application has been accepted; and

(c) inform in writing any person whose name is so stated
in accordance with sub-paragraph (ii) of that paragraph
that the supervision application has been accepted.

(9) Where a patient in respect of whom supervision application
is made is granted leave of absence from a hospital under section
17 above (whether before or after the supervision application is
made), references in—
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(a) this section and the following provisions of this Part of
this Act; and

(b) Part V of this Act,

to his leaving hospital shall be construed as references to his
period of leave expiring (otherwise than on his return to the
hospital or transfer to another hospital).

Making of supervision application’

25B.—(1) The responsible medical officer shall not make a
supervision application unless—

(a) subsection (2) below is complied with; and

(b) the responsible medical officer has considered the mat-
ters specified in subsection (4) below.

(2) This subsection is complied with if—

(a) the following persons have been consulted about the
making of the supervision application—

(i; the patient;

(ii)) one or more persons who have been professionally

concerned with the patient’s medicalptreatment in
hospital;

(iii) one or more ﬁersons who will be professionally
concerned with the after-care services to be pro-
vided for the patient under section 117 below; and

(iv) any person who the responsible medical officer
believes will play a substantial part in the care of

the fpatient after he leaves hospital but will not be

professionally concerned with any of the after-care
services to be so provided;

(b) such steps are practicable have been taken to consult
the person (if any) appearing to be the nearest relative
of the patient about the making of the supervision appli-
cation; and

(c) the responsible medical officer has taken into account
any views expressed by the persons consulted.

(3) Where the patient has requested that paragraph (b) of

! Section 25B inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1). NOTE: The provisions of this section are modified in respect
of patients subject to community care orders in Scotland who intend to reside in England
or Wales, see The Mental Health (Patients in the Community) (Transfers from Scotland)
Regulations 1996 (S.I. No. 295).

ISSUE No. 15




A 64 MENTAL HEALTH ACT 1983

subsection (2) above should not apply, that paragraph shall not
apply unless—

(a) the patient has a propensity to violent or dangerous
behaviour towards others; and

(b) the responsible medical officer considers that it is appro-
priate for steps such as are mentioned in that paragraph
to be taken.

(4) The matters referred to in subsection (1)(b) above are—

(a) the after-care services to be provided for the patient
under section 117 below; and

(b) any requirements to be imposed on him under section
25D below.

(5) A supervision application shall state —

(a) that the patient is liable to be detained in a hospital in
pursuance of an application for admission for treatment;

(b) the age of the patient or, if his exact age is not known
to the applicant, that the patient is believed to have
attained the age of 16 years;

(c) that in the opinion of the applicant (having regard in
particular to the patient’s history) all of the conditions
set out in sections 25A(4) above are complied with;

(d) the name of the person who is to be the community
responsible medical officer, and of the person who is to
be the supervisor, in relation to the patient after he
leaves hospital; and

(e) the name of—

(i) any person who has been consulted under para-
grapllm) (a)(iv) of subsection (2) above; and

(ii) any person who has been consulted under para-
graph (b) of that subsection.

(6) A supervision application shall be accompanied by —

(a) the written recommendation in the prescribed form of
a registered medical practitioner who will be profession-
ally concerned with the patient’s medical treatment after
he leaves hospital or, if no such practitioner other than
the responsible medical officer will be so concerned, of
any registered medical practitioner; and

(b) the written recommendation in the prescribed form of
an approved social worker.

(7) A recommendation under subsection (6)(a) above shall
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include a statement that in the opinion of the medical practitioner
(having regard in particular to the patient’s history) all of the
conditions set out in section 25A(4) above are complied with.

(8) A recommendation under subsection (6)(b) above shall
include a statement that in the opinion of the social worker
(having regard in particular to the patient’s history) both of the
conditions set out in section 25A(4g(b) and (c) above are com-
plied with.

(9) A supervision application shall also be accompanied by —

(a) a statement in writing by the person who is to be the
community responsible medical officer in relation to the
patient after he leaves hospital that he is to be in charge
of the medical treatment provided for the patient as

part of the after-care services provided for him under
section 117 below;

(b) a statement in writing by the person who is to be the
supervisor in relation to the patient after he leaves hos-
pital that he is to supervise the patient with a view
to securing that he receives the after-care services so
provided;

(c) details of the after-care services to be provided for the
patient under section 117 below; and

(d) details of any requirements to be imposed on him under
section 25D below.

(10) On making a supervision application in respect of a
patient the responsible medical officer shall —

(a) inform the patient both orally and in writing;

(b) inform any person who has been consulted under para-
graph (a)()i,vg of subsection (2) above; and

(¢) inform in writing any fperson who has been consulted
under paragraph (b) of that subsection,

of the matters specified in subsection (11) below.
(11) The matters referred to in subsection (10) above are —
(a) that the application is being made;

(b) the after-care services to be provided for the patient
under section 17 below;

(c) any requirements to be imposed on him under section
25D below; and

(d) the name of the person who is to be the community
responsible medical officer, and of the person who is to
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be the supervisor, in relation to the patient after he
leaves hospital.

Supervision applications: supplementary’

25C.—(1) Subject to subsection (2) below, a supervision appli-
cation, and the recommendation under section 25B(6)(a) above
accompanying it, may describe the patient as suffering from more
than one of the following forms of mental disorder, namely,
mental illness, severe mental impairment, psychopathic disorder
and mental impairment.

(2) A supervision application shall be of no effect unless the
patient is described in the application and the recommendation
under section 25B(6)(a) above accompanying it as suffering from
the same form of mental disorder, whether or not he is also
described in the application or the recommendation as suffering
from another form.

(3) A registered medical practitioner may at any reasonable
time visit a patient and examine him in private for the purpose
of deciding whether to make a recommendation under section
25B(6)(a) above.

(4) An approved social worker may at any reasonable time
visit and interview a patient for the purpose of deciding whether
to make a recommendation under section 25B(6)(b) above.

(5) For the purpose of deciding whether to make a recommen-
dation under section 25B(6) above in respect of a patient, a
registered medical practitioner or an approved social worker may
require the production of and inspect any records relating to the
detention or treatment of the patient in any hospital or to any
aftler-care services provided for the patient under section 117
below.

(6) If, within the period of 14 days beginning with the day on
which a supervision application has been accepted, the appli-
cation, or any recommendation accompanying it, is found to be
in any respect incorrect or defective, the application or recom-
mendation may, within that period and with the consent of the
Health Authority which accepted the application, be amended
by the person by whom it was made or given.

(7) Where an application or recommendation is amended in

! Section 25C inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1). NOTE: The provisions of this section are modified in respect
of patients subject to community care orders in Scotland who intend to reside in England
or Wales, see The Mental Health (Patients in the Community) (Transfers from Scotland)
Regulations 1996 (S.I. No. 295).
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accordance with subsection (6) above it shall have effect, and
shall be deemed to have had effect, as if it had been originally
made or given as so amended.

(8) A supervision application which appears to be duly made
and to be accompanied by recommendations under section
25B(6) above may be acted upon without further proof of —

(a) the signature or qualification of the person by whom
the application or any such recommendation was made
or given; or

(b) any matter of fact or opinion stated in the application
or recommendation.

(9) A recommendation under section 25B(6) above
accompanying a supervision application in respect of a patient
shall not be given by—

(a) the responsible medical officer;

(b) a person who receives or has an interest in the receipt
of any payments made on account of the maintenance
of the patient; or

(c) aclose relative of the patient, of any person mentioned
in paragraph (a) or (b) above or of a person by whom
the other recommendation is given under section 25B(6)
above for the purposes of the application.

(10) In subsection (9)(c)above ‘“‘close relative” means hus-
band, wife, father, father-in-law, mother mother-in-law,son, son-
in-law, daughter, daughter-in-law, brother, brother-in-law, sister
or sister-in-law.

Requirements to secure receipt of after-care under supervision’

25D.—(1) Where a patient is subject to after-care under super-
vision (or, if he has not yet left hospital, is to be so subject after
he leaves hospital), the responsible after-care bodies have power
to impose any of the requirements specified in subsection (3)
below for the purpose of securing that the patient receives the
after-care services provided for him for under section 117 below.

(2) In this Act “the responsible after-care bodies”, in relation
to a patient, means the bodies which have (or will have) the duty

! Section 25D inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1). NOTE: The provisions of this section are modified in respect
of patients subject to community care orders in Scotland who intend to reside in England
or Wales, see The Mental Health (Patients in the Community) (Transfers from Scotland)
Regulations 1996 (S.I. No. 295).

ISSUE No. 15




A 66 MENTAL HEALTH ACT 1983

under section 117 below to provide after-care services for the
patient.

(3) The requirements referred to in subsection (1) above are —
(a) that the patient reside at a specified place;

(b) that the patient attend at specified places and times for
the purpose of medical treatment, occupation, edu-
cation or training; and

(c) that access to the patient be given, at any place where
the patient is residing, to the supervisor, any registered
medical practitioner or any approved social worker or
to any other person authorised by the supervisor.

(4) A patient subject to after-care under supervision may be
taken and conveyed by, or by any person authorised by, the
supervisor to any place where the patient is required to reside
or to attend for the purpose of medical treatment, occupation,
education or training.

(5) A person who demands—

(a) to be given access to a patient in whose case a require-
ment has been imposed under subsection (3)(c) above;
or

(b) to take and convey a patient in pursuance of subsection
(4) above,

shall, if asked to do so, produce some duly authenticated docu-
ment to show that he is a person entitled to be given access to,
or to take and convey, the patient.

Review of after-care under supervision etc.!

25E.—(1) The after-care services provided (or to be provided)
under section 117 below for a patient who is (or is to be) subject
to after-care under supervision, and any requirements imposed
on him under section 25D above, shall be kept under review,
la)ng.(where appropriate) modified, by the responsible after-care
odies.

(2) This subsection applies in relation to a patient who is
subject to after-care under supervision where he refuses or neg-
lects—

(a) to receive any or all of the after-care services provided
for him under section 117 below; or

! Section 25E inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1).
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(b) to comply with any or all of any requirements imposed
on him under section 25D above.

(3) Where subsection (2) above applies in relation to a patient,
the responsible after-care bodies shall review, and (where appro-
priate) modify—

(a) the after-care services provided for him under section
117 below; and

(b) any requirements imposed on him under section 25D
above.

(4) Where subsection (2) above apFlies in relation to a patient,
the responsible after-care bodies shall also—

(a) consider whether it might be appropriate for him to
cease to be subject to after-care under supervision and,
if they conclude that it might be, inform the community
responsible medical officer; and

(b) consider whether it might be appropriate for him to be
admitted to a hospital for treatment and, if they con-
clude that it might be, inform an approved social
worker.

(5) The responsible after-care bodies shall not modify—

(a) the after-care services provided (or to be provided)
under section 117 below for a patient who is (or is to
be) a subject to after-care under supervision; or

(b) any requirements imposed on him under section 25D
above,

unless subsection (6) below is complied with.
(6) This subsection is complied with if—
(a) the patient has been consulted about the modifications;

(b) any person who the responsible after-care bodies
believe plays (or will play) a substantial part in the care
of the patient but is not (or will not be) professionally
concerned with the after-care services provided for the
patient under section 117 below has been consulted
about the modifications;

(c) such steps as are practicable have been taken to consult
the person (if any) appearing to be the nearest relative
of the patient about the modifications; and

(d) the responsible after-care bodies have taken into
account any views expressed by the persons consulted.

(7) Where the patient has requested that paragraph (c) of
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subsection (6) above should not apply, that paragraph shall not
apply unless—

(a) the patient has a propensity to violent or dangerous
behaviour towards others; and

- (b) the community responsible medical officer (or the
person who is to be the community responsible medical
officer) considers that it is appropriate for steps such as
are mentioned in that paragraph to be taken.

(8) Where the responsible after-care bodies modify the after-
care services provided (or to be provided) for the patient under
section 117 below or any requirements imposed on him under
section 25D above, they shall—

(a) inform the patient both orally and in writing;

(b) inform any person who has been consulted under para-
graph (b) of subsection (6) above; and

(¢) inform in writing any person who has been consulted
under paragraph (c) of that subsection,

that the modifications have been made.
(9) Where—

(a) aperson other than the person named in the supervision
agglication becomes the community responsible medical
officer when the patient leaves hospital; or

(b) when the patient is subject to after-care under super-
vision, one person ceases to be, and another becomes,
the community responsible medical officer,

the responsible after-care bodies shall comply with subsection
(11) below.

(10) Where—

(a) aperson other than the person named in the supervision
‘ application becomes the supervisor when the patient
leaves hospital; or

(b) when the patient is subject to after-care under super-
vision, one person ceases to be, and another becomes,
the supervisor,

the responsible after-care bodies shall comply with subsection
(11) below.

(11) The responsible after-care bodies comply with this subsec-
tion if they—

(a) inform the patient both orally and in writing;
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(b) inform any person who they believe plays a substantial
part in the care of the patient but is not professionally
concerned with the after-care services provided for the
patient under section 117 below; and

(c) unless the patient otherwise requests, take such steps
as are practicable to inform in writing the person Fif
any) appearing to be the nearest relative of the patient,

of the name of the person who becomes the community respons-
ible medical officer or the supervisor.

Reclassification of patient subject to after-care under supervision'

25F.—(1) If it appears to the community responsible medical
office that a patient subject to after-care under supervision is
suffering from a form of mental disorder other than the form or
forms specified in the supervision application made in respect of
the gatient, he may furnish a report to that effect to the Health
Authority which have the duty under section 117 below to pro-
vide after-care services for the patient.

(2) Where a report is so furnished the supervision application
shall have effect as if that other form of mental disorder were
specified in it.

(3) Unless no-one other than the community responsible medi-
cal officer is professionally concerned with the patient’s medical
treatment, he shall consult one or more persons who are so
concerned before furnishing a report under subsection (1) above.

(4) Where a report is furnished under subsection (1) above in
respect of a patient, the responsible after-care bodies shall —

(a) inform the patient both orally and in writing; and

(b) unless the patient otherwise requests, take such steps
as are practicable to inform in writing the person (if
any) appearing to be the nearest relative of the patient,

that the report has been furnished.

Duration and renewal of after-care under supervision?

25G.—(1) Subject to sections 25H and 25I below, a patient
subject to after-care under supervision shall be so subject for the
period—

! Section 25F inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1)

? Section 25G inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1). NOTE: The provisions of this section are modified in respect
of patients subject to community care orders in Scotland who intend to reside in England
or Wales, see The Mental Health (Patients in the Community) (Transfers from Scotland)
Regulations 1996 (S.I. No. 295).
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(a) beginning when he leaves hospital; and

(b) ending with the period of six months beginning with the
day on which the supervision application was accepted,

but shall not be so subject for any longer period except in accord-
ance with the following provisions of this section.

(2) A patient already subject to after-care under supervision
may be made so subject—

(a) from the end of the period referred to in subsection (1)
above, for a further period of six months; and

(b) from the end of any period of renewal under paragraph
y grap
(a) above, for a further period of one year,

and so on for periods of one year at a time.

(3) Within the period of two months ending on the day on
which a patient who is subject to after-care under supervision
would (in default of the operation of subsection (7) below) cease
to be so subject, it shall be the duty of the community responsible
medical officer—

(a) to examine the patient; and

(b) if it appears to him that the conditions set out in subsec-
tion (4) below are complied with, to furnish to the
responsible after-care bodies a report to that effect in
the prescribed form.

(4) The conditions referred to in subsection (4) above are
that—

(a) the patient is suffering from mental disorder, being
mental illness, severe mental impairment, psychopathic
disorder or mental impairment;

(b) there would be a substantial risk of serious harm to the
health or safety of the patient or the safety of other
persons, or of the patient being seriously exploited, if
he were not to receive the after-care services provided
for him under section 117 below;

(c) his being subject to after-care under supervision is likely
to help to secure that he receives the after-care services
so provided.

(5) The community responsible medical officer shall not con-
sider whether the conditions set out in subsection (4) above are
complied with unless—

(a) the following persons have been consulted—
(i) the patient;
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(ii) the supervisor;

(iii) unless no-one other than the community respons-
ible medical officer is professionally concerned with
the patient’s medical treatment, one or more per-
sons who are so concerned;

(iv) one or more persons who are professionally con-
cerned with the after-care services (other than
medical treatment) provided for the patient under
section 117 below; and

(v) any person who the community responsible medical

officer believes plays a substantial part in the care

of the patient but is not professionally concerned
with the after-care services so provided;

(b) such steps as are practicable have been taken to consult
the person (if any) appearing to be the nearest relative
of the patient; and

(c) the community responsible medical officer has taken
into account any relevant views expressed by the per-
sons consulted.

(6) Where the patient has requested that paragraph (b) of
subsection (5) above should not apply, that paragraph shall not
apply unless—

(a) the patient has a propensity to violent or dangerous
behaviour towards others; and

(b the community responsible medical officer considers that
it is appropriate for steps such as are mentioned in that
paragraph to be taken.

(7) Where a report is duly furnished under subsection (3)
above, the patient shall be thereby made subject to after-care
under supervision for the further period prescribed in that case
by subsection (2) above.

(8) Where a report is furnished under subsection (3) above,
the responsible after-care bodies shall—

(a) inform the patient both orally and in writing—

(i) that the report has been furnished; and

(11) of the effect in his case of the provisions of this Act
relating to making a patient subject to after-care
under supervision for a further period (including,
in particular, what rights of applying to a Mental
Health Review Tribunal are available);

(b) inform any person who has been consulted under para-
graph (a)(v) of subsection (5) above that the report has
been furnished; and
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(¢) inform in writing any person who has beenm consulted
under paragraph (b) of that subsection that the report
has been furnished.

(9) Where the form of mental disorder specified in a report
furnished under subsection (3) above is a form of disorder other
than that specified in the supervision application, that application
shall have effect as if that other form of mental disorder were
specified in it.

(10) Where on any occasion report specifying such a form
of mental disorder is furnished under subsection (3) above the
community responsible medical officer need not on that occasion
furnish a report under section 25F above.

Ending of after-care under supervision!

25H.—(1) The community responsible medical officer may at
any time direct that a patient subject to after-care under super-
vision shall cease to be so subject.

(2) The community responsible medical officer shall not give
a direction under subsection (1) above unless subsection (3)
below is complied with.

(3) This subsection is complied with if—

(a) the following persons have been consulted about the
giving of the direction—

(i) the patient;

(i) the supervisor;

(iii) unless no-one other than the community respons-
ible medical officer is professionally concerned with
the patient’s medical treatment, one or more per-
sons who are so concerned;

(iv) one or more persons who are professionally con-
cerned with the after-care services (other than
medical treatment) provided for the patient under
section 117 below; and

(v) any person who the community responsible medical
officer believes plays a substantial part in the case
of the patient but is not professionally concerned
with the after-care services so provided,;

(b) such steps as are practicable have been taken to consult
the person (if any) appearing to be the nearest relative
of the patient about the giving of the direction; and

! Section 25H inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1).
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(c) the community responsible medical officer has taken
into account any views expressed by the persons con-
sulted.

(4) Where the patient has requested that paragraph (b) of
subsection (3) above should not apply, that paragraph shall not
apply unless—

(a) the patient has a propensity to violent or dangerous
behaviour towards others; and

(b) the community responsible medical officer considers
that it is appropriate for steps such as are mentioned in
that paragraph to be taken.

(5) A patient subject to after-care under supervision shall
cease to be so subject if he—

(a) is admitted to a hospital in pursuance of an application
for admission for treatment; or

(b) is received into guardianship.

(6) Where a patient (for any reason) ceases to be subject to
after-care under supervision the responsible after-care bodies
shall—

(a) inform the patient both orally and in writing;

(b) inform any person who they believe plays a substantial
part in the care of the patient but is not professionally
concerned with the after-care services provided for the
patient under section 117 below; and

(c) take such steps as are practicable to inform in writing
the person (if any) appearing to be the nearest relative
of the patient,

that the patient has ceased to be so subject.

(7) Where the patient has requested that paragraph (¢) of
subsection (6) above should not apply, that paragraph shall not
apply unless subsection (3)(b) above applied in his case by virtue
of subsection (4) above.

Special provisions as to patients sentenced to imprisonment etc.!

251.—(1) This section applies where a patient who is subject
to after-care under supervision—

(a) is detained in custody in pursuance of any sentence or

! Section 251 inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1).
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order passed or made by a court in the United Kingdom
(including an order committing or remanding him in
custody); or

(b) is detained in hospital in pursuance of an application
for admission for assessment.

(2) At any time when the patient is detained as mentioned in
subsection (1)(a) or (b) above he is not required—

(a) toreceive any after-care services provided for him under
section 117 below; or

(b) to comply with any requirements imposed on him under
section 25D above.

(3) If the patient is detained as mentioned in paragraph (a)
of subsection (1) above for a period of, or successive periods
amounting in the aggregate to, six months or less, or is detained
as mentioned in paragraph (b) of that subsection, and, apart
from this subsection, he—

(a) would have ceased to be subject to after-care under
supervision during the period for which he is so
detained; or

(b) would cease to be so subject during the period of 28
days beginning with the day on which he ceases to be
so detained,

he shall be deemed not to have ceased, and shall not cease, to
be so subject until the end of that period of 28 days.

(4) Where the period for which the patient is subject to after-
care under supervision is extended by subsection (3; above, any
examination and report to be made and furnished in respect of
the patient under section 25G(3) above may be made and fur-
nished within the period as so extended.

(5) Where, by virtue of subsection (4) above, the patient is
made subject to after-care under supervision for a further period
after the day on which (apart from subsection (3) above) he
would have ceased to be subject, the further period shall be
deemed to have commenced with that day.

Patients moving from Scotland to England and Wales!

25J.—(1) A supervision application may be made in respect
of a patient who is subject to a community care order under the

1 Section 25J inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(1).
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Mental Health (Scotland) Act 1984 and who intends to leave
Scotland in order to reside in England and Wales.

(2) Sections 25A to 25I above, section 117 below and any
other provision of this Act relating to supervision a%plications or
patients subject to after-care under supervision shall apply in
relation to a patient in respect of whom a supervision application
is or is to be made by virtue of this section subject to such
modifications as the Secretary of State may by regulations pre-
scribe.”

Functions of relatives of patients

Definition of ‘‘relative’’ and ‘‘nearest relative’’

26.—(1) In this Part of this Act “relative” means any of the
following persons: —

(a) husband or wife;
(b) son or daughter;
(c) father or mother;
(d) brother or sister;
(e) grandparent;

(f) grandchild;

(g8) uncle or aunt;
(h) nephew or niece.

(2) In deducing relationships for the gurposes of this section,
any relationship of the half-blood shall be treated as a relation-
ship of the whole blood, and an illegitimate person shall be
treated as the legitimate child of [(a) his mother, and (b) if his
father has parental responsibility for him within the meaning of
section 3 of the Children Act 1989, his father].!

(3) In this Part of this Act, subject to the provisions of this
section and to the following provisions of this Part of this Act,
the “nearest relative” means the person first described in subsec-
tion (1) above who is for the time being surviving, relatives of
the whole blood being preferred to relatives of the same descrip-
tion of the half-blood and the elder or eldest of two or more
relatives described in any paragraph of that subsection being
preferred to the other or others of those relatives, regardless of
sex.

' Words in square brackets substituted wef 14 October 1991 by The Children Act 1989
(Consequential Amendment of Enactments) Order 1991 (S.I. No. 1881). i
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(4) Subject to the provisions of this section and to the follow-
ing provisions of this Part of this Act, where the patient ordinarily
resides with or is cared for by one or more of his relatives (or,
if he is for the time being an in-patient in a hospital, he last
ordinarily resided with or was cared for by one or more of his
relatives) his nearest relatives shall be determined—

(a) by giving preference to that relative or those relatives
over the other or others; and

(b) as between two or more such relatives, in accordance
with subsection (3) above.

(5) Where the person who, under subsection (3) or (4) above,
would be the nearest relative of a patient—

(a) in the case of a gatient ordinarily resident in the United
Kingdom, the Channel Islands or the Isle of Man, is
not so resident; or

(b) is the husband or wife of the patient, but is permanently
separated from the patient, either by agreement or
under an order of a court, or has deserted or has been
deserted by the patient for a period which has not come
to an end; or

(c) is a person other than the husband, wife, father or
mother of the patient, and is for the time being under
18 years of age;

(d) [Repealed w.e.f. 14 October 1991 by Children Act 1989
s. 108(7) and Sch. 15]

the nearest relative of the patient shall be ascertained as if that
person were dead.

(6) In this section “husband” and ““wife”” include a person who
is living with the patient as the patient’s husband or wife, as the
case may be (or, if the patient is for the time being an in-patient
in a hospital, was so living until the patient was admitted), and
has been or had been so living for a period of not less than six
months; but a person shall not be treated by virtue of this subsec-
tion as the nearest relative of a married patient unless the hus-
band or wife of the patient is disregarded by virtue of paragraph
(b) of subsection (Sfabove.

(7) A person, other than a relative, with whom the patient
ordinarily resides (or, if the patient is for the time being an
in-patient in a hospital, last ordinarily resided before he was
admitted), and with whom he has or had been ordinarily residing
for a period of not less than five years, shall be treated for the
purposes of this Part of this Act as if he were a relative but—
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(a) shall be treated for the purposes of subsection (3) above
as if mentioned last in subsection (1) above; and

(b) shall not be treated by virtue of this subsection as the
nearest relative of a married patient unless the husband
or wife of the patient is disregarded by virtue of para-
graph (b) of subsection (5) above.

Children and young persons in care
27. Where—

(a) a patient who is a child or young person is in the care
of a local authority by virtue of a care order within the
meaning of the Children Act 1989; or

(b) the rights and powers of a parent of a patient who is a
child or young person are vested in a local authority by
virgue of section 16 of the Social Work (Scotland) Act
1968,

the authority shall be deemed to be the nearest relative of the
patient in preference to any person except the patient’s husband
or wife (if any).!

Nearest relative of minor under guardianship, etc.
28.—(1) Where—

(a) a guardian has been appointed for a person who has
not attained the age of eighteen years; or

(b) a residence order (as defined by section 8 of the
Children Act 1989) is in force with respect to such a
person,

the guardian (or guardians, where there is more than one) or the
person named in the residence order shall, to the exclusion of
any other person, be deemed to be his nearest relative.>

(2) Subsection (5) of section 26 above shall apply in relation
to a person who is, or who is one of the persons, deemed to be
the nearest relative of a patient by virtue of this section as it
applies in relation to a person who would be the nearest relative
under subsection (3) of that section.

(3) In this section “guardian” does not include a guardian
under this Part of this Act.?

! Section 27 substituted w.e.f. 14 October 1991 by Children Act 1989, s. 108(4) and
Sch. 13 para. 48 (1).

* Subsections (1) and (3) substituted w.e.f. 14 October 1991 by Children Act 1989
s. 108(7) and Sch. 13. para 48(2).
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(4) In this section ‘“court” includes a court in Scotland or
Northern Ireland, and “enactment” includes an enactment of
the Parliament of Northern Ireland, a Measure of the Northern
Ireland Assembly and an Order in Council under Schedule 1 of
the Northern Ireland Act 1974.

Appointment by court of acting nearest relative

29.—(1) The county court may, upon application made in
accordance with the provisions of this section in respect of a
patient, by order direct that the functions of the nearest relative
of the patient under this Part of this Act and sections 66 and 69
below shall, during the continuance in force of the order, be
exercisable by the applicant, or by any other person specified in
the application, being a person who, in the opinion of the court,
is a proper person to act as the patient’s nearest relative and is
willing to do so.

(2) An order under this section may be made on the appli-
cation of —

(a) any relative of the patient;

(b) any other person with whom the patient is residing (or,
if the patient is then an in-patient in a hospital, was last
residing before he was admitted); or

(c) an approved social worker;

but in relation to an application made by such a social worker,
subsection (1) above shall have effect as if for the words “the
applicant” there were substituted the words “the local social
services authority”.

(3) An application for an order under this section may be
made upon any of the following grounds, that is to say—

(a) that the patient has no nearest relative within the mean-
ing of this Act, or that it is not reasonably practicable
to ascertain whether he has such a relative, or who that
relative is;

(b) that the nearest relative of the patient is incapable of
acting as such by reason of mental disorder or other
illness;

(c) that the nearest relative of the patient unreasonably
objects to the making of an application for admission
for treatment or a guardianship application in respect
of the patient; or

(d) that the nearest relative of the patient has exercised
without due regard to the welfare of the patient or the
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interests of the public his power to discharge the patient
from hospital or guardianship under this Part of this
Act, or is likely to do so.

(4) If, immediately before the expiration of the period for
which a patient is liable to be detained by virtue of an application
for admission for assessment, an application for admission for
assessment, an application under this section, which is an appli-
cation made on the ground specified in subsection (3)(c) or (d)
above, is pending in respect of the patient, that period shall be
extended —

(a) in any case, until the agplication under this section has
been finally disposed of; and

(b) if an order is made in tpursuance of the application
under this section, for a further period of seven days;

and for the purposes of this subsection an application under this
section shall be deemed to have been finally disposed of at the
expiration of the time allowed for appealing from the decision
of the court or, if notice of appeal has been given within that
time, when the appeal has been heard or withdrawn, and “pend-
ing” shall be construed accordingly.

(52 An order made on the ground specified in subsection (3)(a)
or (b) above may specify a period for which it is to continue in
force unless previously discharged under section 30 below.

(6) While an order made under this section is in force, the
provisions of this Part of this Act (other than this section and
section 30 below) and sections 66, 69, 132(4) and 133 below shall
apply in relation to the patient as if for any reference to the
nearest relative of the patient there were substituted a reference
to the person having the functions of that relative and (without
prejudice to section 30 below) shall so apply notwithstanding that
the person who was the patient’s nearest relative when the order
was made is no longer his nearest relative; but this subsection
shall not apply to section 66 below in the case mentioned in
paragaph (k) of subsection (1) of that section.

Discharge and variation of orders under s. 29

30.—(1) An order made under section 29 above in respect of
a patient may be discharged by the county court upon application
made —

(a) in any case, by the person having the functions of the
nearest relative of the patient by virtue of the order;

(b) where the order was made on the ground specified in
paragraph (a) or paragraph (b) of section 29(3) above,
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or where the person who was the nearest relative of the
patient when the order was made has ceased to be his
nearest relative, on the application of the nearest rela-
tive of the patient.

(2) An order made under section 29 above in respect of a
patient may be varied by the county court, on the application of
the person having the functions of the nearest relative by virtue
of the order or on the application of an approved social worker,
by substituting for the first-mentioned person a local social
services authority or any other person who in the opinion of the
court is a proper person to exercise those functions, being an
authority or person who is willing to do so.

(3) If the person having the functions of the nearest relative
of a patient by virtue of an order under section 29 above dies—

(a) subsections (1) and (2) above shall apply as if for any
reference to that person there were substituted a refer-
ence to any relative of the patient, and

(b) until the order is discharged or varied under those pro-
visions the functions of the nearest relative under this
Part of this Act and sections 66 and 69 below shall not
be exercisable by any person.

(4) An order under section 29 above shall, unless previously
discharged under subsection (1) above, cease to have effect at
the expiration of the period, if any, specified under subsection
(5) of that section or, where no such period is specified —

(a) if the patient was on the date of the order liable to be
detained in pursuance of an application for admission
for treatment or by virtue of an order or direction under
Part III of this Act (otherwise than under section 35,
36, or 38) or was subject to guardianship under this Part
of this Act or by virtue of such an order or direction,
or becomes so liable or subject within the period of
three months beginning with that date, when he ceases
to be so liable or subject (otherwise than on being trans-
ferred in pursuance of regulations under section 19
above);

(b) if the patient was not on the date of the order, and has
not within the said period become, so liable or subject,
at the expiration of that period.

(5) The discharge or variation under this section of an order
made under section 29 above shall not affect the validity of
anything previously done in pursuance of the order.
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Supplemental

Procedure on applications to county court

31. County court rules which relate to applications authorised
by this Part of this Act to be made to a county court may make
provision—

(a) for the hearing and determination of such applications
otherwise than in open court;

(b) for the admission on the hearing of such applications of
evidence of such descriptions as may be specified in the
rules notwithstanding anything to the contrary in any
enactment or rule of law relating to the admissibility of
evidence;

(¢) for the visiting and interviewing of patients in private
by or under the directions of the court.

Regulations for purposes of Part II

32.—(1) The Secretary of State may make regulations for pre-
scribing anything which, under this Part of this Act, is required
or authorised to be prescribed, and otherwise for carrying this
Part of this Act into full effect.

(2) Regulations under this section may in particular make pro-
vision—
(a) for prescribing the form of any application, recommen-

dation, report, order, notice or other document to be
made or given under this Part of this Act;

(b) for prescribing the manner in which any such appli-
cation, recommendation, report, order, notice or other
document may be proved, and for regulating the service
of any such application, report, order or notice;

(c) for requiring [such bodies as may be prescribed by regu-
lationg]1 to keep such registers or otEer records as may
be [so prescribed]! in respect of patients liable to be
detained or subject to guardianship [or to after-care
under supervision]? under this Part of this Act, and to
furnish or make available to those patients, and their
relatives, such written statements of their rights and
powers under this Act as may be so prescribed;

! Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 2(a)(b).

? Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 2(c).
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(d) for the determination in accordance with the regulations
of the age of any person whose exact age cannot be
ascertained by reference to the registers kept under the
Births and Deaths Registration Act 1953; and

(e) for enabling the functions under this Part of this Act of
the nearest relative of a patient to be performed, in
such circumstances and subject to such conditions (if
any) as may be prescrbied by the regulations, by any
person authorised in that behalf by that relative;

and for the purposes of this Part of this Act any application,
report or notice the service of which is regulated under paragraph
(b) above shall be deemed to have been received by or furnished
to the authority or person to whom it is authorised or required
to be furnished, addressed or given if it is duly served in accord-
ance with the regulations.

(3) Without prejudice to subsections (1) and (2) above, but
subject to section 23(4) above, regulations under this section may
determine the manner in which functions under this Part of this
Act of the managers of hospitals, local social services authorities,
g{ealth Authorities, Special Health Authorities or National

ealth Service trusts]' are to be exercised, and such regulations
may in particular specify the circumstances in which, and the
conditions subject to which, any such functions may be performed
by officers of or other persons acting on behalf of those managers
[authorities and trustsf.1

Special provisions as to wards of court

33.—(1) An application for the admission to hospital of a
minor who is a ward of court may be made under this Part of
this Act with the leave of the court; and section 11(4) above shall
not apply in relation to an application so made.

(2) Where a minor who is a ward of court is liable to be
detained in a hospital by virtue of an application for admission
under this Part of this Act, any power exercisable under this Part
of this Act or under section 66p below in relation to the patient
by his nearest relative shall be exercisable by or with the leave
of the court.

(3) Nothing in this Part of this Act shall be construed as
authorising the making of a guardianship application in respect
of a minor who is a ward of court, or the transfer into guardian-
ship of any such minor.

! Words in square brackets inserted w.e.f. 1st April 1996 by the Health Authorities
Act 1995. s. 2 and Sch. 1, para. 107(4).
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(4) Where a supervision application has been made in respect
of a minor who is a ward of court, the provisions of this Part of
this Act relating to after-care under s?ervision have effect in
relation to the minor subject to any order which the court may
make in the exercise of its wardship jurisdiction.!

Interpretation of Part IT
34.—(1) In this Part of this Act—2

“the community responsible medical officer”, in
relation to a patient subject to after-care under super-
vision, means the person who, in accordance with
section 117(2A)(a) below, is in charge of medical
treatment provided for him;

“the nominated medical attendant”, in relation to a
patient who is subject to the guardianship of a person
other than a local social services authority, means the
person appointed in pursuance of regulations made
under section 9(2) above to act as the medical attend-
ant of the patient;

“the responsible medical officer’” means (except in the
phrase “the community responsible medical
officer””) —

(@) in relation to a patient [who is] liable to be detained by
virtue of an application for admission for assessment or
an application for admission for treatment, [or who is to
be subject to after-care under supervision after leaving
hospital] the registered medical practitioner in charge
of the treatment of the patient;

(b) in relation to a patient subject to guardianship, the
medical officer authorised by the local social services
authority to act (either generally or in any particular
case or for any particular purpose) as the responsible
medical officer.

“the supervisor”, in relation to a patient subject to
after-care under supervision, means the person who,
in accordance with section 117(2A)(b) below, is
supervising him.

(1A) Nothing in this Act prevents the same person from acting

! Subsection (4) inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 3.

? Definitions in subsection (1) printed as amended w.e.f. 1st April 1996 by Mental
Health (Patients in the Community) Act 1995, s. 1(2) and Sch. 1, para. 4(2)(3)(4).
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as more than one of the following in relation to a patient, that
is—

(a) the responsible medical officer;

(b) the community responsible medical officer; and

(c) the supervisor.!

(2) Except where otherwise expressly provided, this Part of
this Act applies in relation to a mental nursing home, being a
home in respect of which the particulars of registration are for
the time being entered in the separate part of the register kept

* for the purposes of section [23(5)(b) of the Registered Homes

Act 1984],? as it applies in relation to a hospital, and references
in this Part of this Act to a hospital, and any reference in this
Act to a hospital to which this Part of this Act applies, shall be
construed accordingly.

(3) In relation to a patient who is subject to guardianship in
pursuance of a guardianship agplication, any reference in this
Part of this Act to the responsible local social services authority
is a reference—

(a) where the patient is subject to the guardianship of a
local social services authority, to that authority;

(b) where the patient is subject to the guardianship of a
person other than a local social services authority, to
the local social services authority for the area in which
that person resides.

1 Subsection (1A) inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 4(5).

2 Words in square brackets substituted by Registered Homes Act 1984, Sch. 1, para. 10.
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ParT III

PATIENTS CONCERNED IN CRIMINAL PROCEEDINGS OR UNDER
SENTENCE

Remands to hospital
Remand to hospital for report on accused’s mental condition

35.—(1) Subject to the provisions of this section, the Crown
Court or a magistrates’ court may remand an accused person
to a hospital specified by the court for a report on his mental
condition.

(2) For the purposes of this section an accused person is—

(a) in relation to the Crown Court, any person who is
awaiting trial before the court for an offence punish-
able with imprisonment or who has been arraigned
before the court for such an offence and has not yet
been sentenced or otherwise dealt with for the of-
fence on which he has been arraigned;

(b) in relation to a magistrates’ court, any person who
has been convicted by the court of an offence pun-
ishable on summary conviction with imprisonment
and any person charged wtih such an offence if the
court is satisfied that he did the act or made the
omission charged or he has consented to the exercise
by the court of the powers conferred by this section.

(3) Subject to subsection (4) below, the powers conferred
by this section may be exercised if —

(a) the court is satisfied, on the written or oral evidence
of a registered medical practitioner, that there is rea-
son to suspect that the accused person is suffering
from mental illness, psychopathic disorder, severe
mental impairment or mental impairment; and

(b) the court is of the opinion that it would be impracti-
cable for a report on his mental condition to be made
if he were remanded on bail;

but those powers shall not be exercised by the Crown Court
in respect of a person who has been convicted before the court
if the sentence for the offence of which he has been convicted
is fixed by law.

(4) The court shall not remand an accused person to a
hospital under this section unless satisfied, on the written or
oral evidence of the registered medical practitioner who would
be responsible for making the report or of some other person
representing the managers of the hospital, that arrangements
have been made for his admission to that hospital and for
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his admission to it within the period of seven days beginning
with the date of the remand ; and if the court is so satisfied it
may, pending his admission, give directions for his conveyance
to and detention in a place of safety.

(5) Where a court has remanded an accused person under
this section it may further remand him if it appears to the
court, on the written or oral evidence of the registered medical
practitioner responsible for making the report, that a further
remand is necessary for completing the assessment of the
accused person’s mental condition.

(6) The power of further remanding an accused person under
this section may be exercised by the court without his being
brought before the court if he is represented by counsel or a
solicitor and his counsel or solicitor is given an opportunity of
being heard.

(1) An accused person shall not be remanded or further
remanded under this section for more than 28 days at a
time or for more than 12 weeks in all; and the court may
at any time terminate the remand if it appears to the court
that it is appropriate to do so.

(8) An accused person remanded to hospital under this sec-
tion shall be entitled to obtain at his own expense an independent
report on his mental condition from a registered medical
practitioner chosen by him and to apply to the court on the
bbaiis of it for his remand to be terminated under subsection (7)
above.

(9) Where an accused person is remanded under this section—

(@) a constable or any other person directed to do so by
the court shall convey the accused person to the
hospital specified by the court within the period
mentioned in subsection (4) above ; and

(b) the managers of the hospital shall admit him within
that period and thereafter detain him in accordance
with the provisions of this section.

(10) If an accused person absconds from a hospital to which he
has been remanded under this section, or while being conveyed
to or from that hospital, he may be arrested without warrant
by any constable and shall, after being arrested, be brought as
soon as practicable before the court that remanded him ; and the
court may thereupon terminate the remand and deal with him in
any way in which it could have dealt with him if he had not
been remanded under this section.
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Remand of accused person to hospital for treatment

36.—(1) Subject to the provisions of this section, the Crown
Court may, instead of remanding an accused person in custody,
remand him to a hospital specified by the court if satisfied, on
the written or oral evidence of two registered medical practi-
tioners, that he is suffering from mental illness or severe mental
impairment of a nature or degree which makes it appropriate
for him to be detained in a hospital for medical treatment.

(2) For the purposes of this section an accused person is any
person who is in custody awaiting trial before the Crown Court
for an offence punishable with imprisonment (other than an
offence the sentence for which is fixed by law) or who at any
time before sentence is in custody in the course of a trial before
that court for such an offence.

(3) The court shall not remand an accused person under this
section to a hospital unless it is satisfied, on the written or oral
evidence of the registered medical practitioner who would be in
charge of his treatment or of some other person representing
the managers of the hospital, that arrangements have been made
for his admission to that hospital and for his admission to it
within the period of seven days beginning with the date of the
remand ; and if the court is so satisfied it may, pending his
admission, give directions for his conveyance to and detention in
a place of safety.

(4) Where a court has remanded an accused person under this
section it may further remand him if it appears to the court,
on the written or oral evidence of the responsible medical officer,
that a further remand is warranted.

(5) The power of further remanding an accused person under
this section may be exercised by the court without his being
brought before the court if he is represented by counsel or a
solicitor and his counsel or solicitor is given an opportunity of
being heard.

(6) An accused person shall not be remanded or further re-
manded under this section for more than 28 days at a time or
for more than 12 weeks in all ; and the court may at any time
terminate the remand if it appears to the court that it is
appropriate to do so.

(7) An accused person remanded to hospital under this section
shall be entitled to obtain at his own expense an independent
report on his mental condition from a registered medical prac-
titioner chosen by him and to apply to the court on the basis of
it for his remand to be terminated under subsection (6) above.

(8) Subsections (9) and (10) of section 35 above shall have
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effect in relation to a remand under this section as they have
effect in relation to a remand under that section.

Hospital and guardianship orders

Powers of courts to order hospital admission or guardianship

37.—(1) Where a person is convicted before the Crown Court
of an offence punishable with imprisonment other than an
offence the sentence for which is fixed by law [or falls to be
imposed under section 2(2) of the Crime (Sentences) Act 1997],*
or is convicted by a magistrates’ court of an offence punishable
on summary conviction with imprisonment, and the conditions
mentioned in subsection (2) below are satisfied, the court may
by order authorise his admission to and detention in such hospital
as may be specified in the order or, as the case may be, place
him under the guardianship of a local social services authority or
of such other person approved by a local social services authority
as may be so specified.

(1A) In the case of an offence the sentence for which would
otherwise fall to be imposed under subsection (2) of section
3. .. of the Crime (Sentences) Act 1997, nothing in that subsec-
tion shall prevent a court from making an order under subsection
(1) above for the admission of the offender to a hospital.””

(2) The conditions referred to in subsection (1) above are
that—

(a) the court is satisfied, on the written or oral evidence of
two registered medical practitioners, that the offender
is suffering from mental illness, psychopathic disorder,
severe mental impairment or mental impairment and that
either—

(i) the mental disorder from which the offender is
suffering is of a nature or degree which makes it
appropriate for him to be detained in a hospital for
medical treatment and, in the case of psychopathic
disorder or mental impairment, that such treatment
is likely to alleviate or prevent a deterioration fo his
condition; or

(i) in the case of an offender who has attained the
age of 16 years, the mental disorder is of a nature or

1 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(1) and Commencement Order No. 2, S.1. 1997, No. 2200.

2 Subsection (1A) inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 4, para. 12(2) and Commencement Order No. 2, S.I. 1997, No. 2200.
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degree which warrants his reception into guardianship
under this Act; and

(b) the court is of the opinion, having regard to all the
circumstances including the nature of the offence and the
character and antecedents of the offender, and to the
other available methods of dealing with him, that the
most suitable method of disposing of the case is by means
of an order under this section.

(3) Where a person is charged before a magistrates’ court with
any act or omission as an offence and the court would have
power, on convicting him of that offence, to make an order
under subsection (1) above in his case as being a person suffering
from mental illness or severe mental impairment, then, if the
court is satisfied that the accused did the act or made the omission
charged, the court may, if it thinks fit, make such an order
without convicting him.

(4) An order for the admission of an offender to a hospital
(in this Act referred to as “a hospital order”) shall not be made
under this section unless the court is satisfied on the written or
oral evidence of the registered medical practitioner who would
be in charge of his treatment or of some other person represent-
ing the.managers of the hospital that arrangements have been
made for his admission to that hospital [in the event of such an
order being made by the court],! and for his admission to it within
the period of 28 days beginning with the date of the making of
such an order; and the court may, pending his admission within
that period, give such directions as it thinks fit for his conveyance
to and detention in a place of safety.

(5) If within the said period of 28 days it appears to the
Secretary of State that by reason of an emergency or other special
circumstances it is not practicable for the patient to be received
into the hospital specified in the order, he may give directions
for the admission of the patient to such other hospital as appears
to be appropriate instead of the hospital so specified; and where
such directions are given—

(a) the Secretary of State shall cause the person having the
custody of the patient to be informed, and

(b) the hospital order shall have effect as if the hospital
specified in the directions were substituted for the hospi-
tal specified in the order.

(6) An order placing an offender under the guardianship of a

! Words in italics repealed w.e.f. Ist October 1997 by the Crime (Sentences) Act 1997,
Schedule 4, para. 12(3) and Schedule 6 and Commencement Order No. 2, S.1. 1997, No.
2200.
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local social services authority or of any other person (in this Act
referred to as “a guardianship order”g shall not be made under
this section unless the court is satisfied that that authority or
person is willing to receive the offender into guardianship.

(7) A hospital order or guardianship order shall specify the
form or forms of mental disorder referred to in subsection (2)(a)
above from which, upon the evidence taken into account under
that subsection, the offender is found by the court to be suffering;
and no such order shall be made unless the offender is described
by each of the practitioners whose evidence is taken into account
under that subsection as suffering from the same one of those
forms of mental disorder, whether or not he is also described by
either of them as suffering from another of them.

(8) Where an order is made under this section, the court shall
not pass sentence of imprisonment or impose a fine or make a
probation order in respect of the offence or make any such order
as is mentioned in paragraph (b) or (c) of section 7(7) of the
Children and Young Persons Act 1969 in respect of the offender,
but may make any other order which the court has power to make
apart from this section; and for the purposes of this subsection
“sentence of imprisonment” includes any sentence or order for
detention.

Interim hospital orders

38.—(1) Where a person is convicted before the Crown Court
of an offence punishable with imprisonment (other than an
offence the sentence for which is fixed by law) or is convicted
by a magistrates’ court of an offence punishable on summary
conviction with imprisonment and the court before or by which
he is convicted is satisfied, on the written or oral evidence of two
registered medical practitioners—

(@) that the offender is suffering from mental illness, psycho-
pathic disorder, severe mental impairment or mental
impairment; and

(b) that there is reason to suppose that the mental disorder
from which the offender is suffering is such that it may
be appropriate for a hospital order to be made in his
case,

the court may, before making a hospital order or dealing with
him in some other way, make an order (in this Act referred to
as “an interim hospital order”’) authorising his admission to such
hospital as may be sgeciﬁed in the order and his detention there
in accordance with this section.

(2) In the case of an offender who is subject to an interim
ISSUE No. 16




A 80 MENTAL HEALTH ACT 1983

hospital order the court may make a hospital order without his
being brought before the court if he is represented by counsel or
a solicitor and his counsel or solicitor is given an opportunity of
being heard.

(3) At least one of the registered medical practitioners whose
evidence is taken into account under subsection (1) above shall
be employed at the hospital which is to be specified in the order.

(4) An interim hospital order shall not be made for the admis-
sion of an offender to a hospital unless the court is satisfied, on
the written or oral evidence of the registered medical practitioner
who would be in charge of his treatment or of some other person
representing the managers of the hospital, that arrangements
have been made for his admission to that hospital and for his
admission to it within the period of 28 days beginning with the
date of the order; and if the court is so satisfied the court may,
pending his admission, give directions for his conveyance to and
detention in a place of safety.

(5) An interim hospital order—

(a) shall be in force for such period, not exceeding 12 weeks,
as the court may specify when making the order; but

(b) may be renewed for further periods of not more than 28
days at a time if it appears to the court, on the written
or oral evidence of the responsible medical officer, that
the continuation of the order is warranted;

but no such order shall continue in force for more than [twelve
months]' in all and the court shall terminate the order if it makes
a hospital order in respect of the offender or decides after con-
sidering the written or oral evidence of the responsible medical
officer to deal with the offender in some other way.

(6) The power of renewing an interim hospital order may be
exercised without the offender being brought before the court if
he is represented by counsel or a solicitor and his counsel or
solicitor is given an opportunity of being heard.

(7) If an offender absconsds from a hospital in which he is
detained in pursuance of an interim hospital order, or while being
conveyed to or from such a hospital, he may be arrested without
warrant by a constable and shall, after being arrested, be brought
as soon as practicable before the court that made the order; and
the court may thereupon terminate the order and deal with him
in any way in which it could have dealt with him if no such order
had been made.

! Words in square brackets substituted w.e.f. 1st October 1997 by the Crime (Sen-
tences) Act 1997, section 49(1), and Commencement Order No. 2, S.I. 1997, No. 2200.
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Information as to hospitals

39.—(1) Where a court is minded to make a hospital order or
interim hospital order in respect of any person it may request—

(a) the [Health Authority]' for the [area]' in which that
person resides or last resided; or

(b) any other [Health Authority]' that appears to the court
to be appropriate,

to furnish the court with such information as that [Health Author-
ity have]! or can reasonably obtain with respect to the hospital
or hospitals (if any) in [their area]' or elsewhere at which arange-
ments could be made for the admission of that person in pursu-
ance of the order, and [that Health Authority shall]' comply with
any such request.

(2) Subsection (2) deleted w.e.f. 1st April 1996 by the Health
Authorities Act 1995, s. 2 and Sch. 1, para. 107(5)(b).

Information to facilitate guardianship orders’

39A. Where a court is minded to make a guardianship order
in respect of any offender, it may request the local social services
authority for the area in which the offender resides or last
resided, or any other local social services authority that appears
to the court to be appropriate—

(a) to inform the court whether it or any other person
approved by it is willing to receive the offender into
guardianship; and

(b) if so, to give such information as it reasonably can about
how it or the other person could be expected to exercise

in relation to the offender the powers conferred by sec-
tion 40(2) below;

and that authority shall comply with any such request.

Effect of hospital orders, guardianship orders and interim
hospital orders

40.—(1) A hospital order shall be sufficient authority—

(a) for a constable, an approved social worker or any other
person directed to do so by the court to convey the

1 Words in square brackets inserted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(5)(a).

2 Section 39A inserted w.e.f. 1st October 1992 by the Criminal Justice Act 1991, s. 27
and the Criminal Justice Act 1991 (Commencement No. 3) Order 1992 (S.I. No. 333).
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patient to the hospital specified in the order within a
period of 28 days; and

(b) for the managers of the hospital to admit him at any time
within that period and thereafter detain him in accord-
ance with the provisions of this Act.

(2) A guardianship order shall confer on the authority or
person named in the order as guardian the same powers as a
guardianship application made and accepted under Part II of this
Act.

(3) Where an interim hospital order is made in respect of an
offender—

(a) a constable or any other person directed to do so by the
court shall convey the offender to the hospital specified
in the order within the period mentioned in section 38(4)
above; and

(b) the managers of the hospital shall admit him within that
period and thereafter detain him in accordance with the
provisions of section 38 above.

(4) A patient who is admitted to a hospital in pursuance of a
hospital order, or placed under guardianship by a uardianship
order, shall, subject to the provisions of this su section, be
treated for the purposes of the provisions of this Act mentioned
in Part I of Schedule 1 to this Act as if he had been so admitted
or placed on the date of the order in pursuance of an application
for admission for treatment or a guardianship application, as the
case may be, duly made under Part II of this Act, but subject to
any modifications of those provisions specified in that Part of
that Schedule.

(5) Where a patient is admitted to a hospital in pursuance of
a hospital order, or placed under guardianship by a guardianship
order, any previous application, hospital order or guardianship
order by virtue of which he was liable to be detained in a hospital
or subject to guardianship shall cease to have effect; but if the
first-mentioned order, or the conviction on which it was made,
is quashed on appeal, this subsection shall not apply and section
22 above shall have effect as if during any period for which the
patient was liable to be detained or subject to guardianship under
the order, he had been detained in custody as mentioned in that
section.

(6) Where—

(@) a patient admitted to a hospital in pursuance of a hospital
order is absent without leave;

ISSUE No. 16



MENTAL HEALTH ACT 1983 A 81B

(b) a warrant to arrest him has been issued under section 72
of the Criminal Justice Act 1967; and

(c) he is held pursuant to the warrant in any country or
territory other than the United Kingdom, any of the
Channel Islands and the Isle of Man.

he shall be treated as having been taken into custody under
section 18 above on first being so held.!

Restriction orders

Power of higher courts to restrict discharge from hospital

41.—(1) Where a hospital order is made in respect of an
offender by the Crown Court, and it appears to the court, having
regard to the nature of the offence, the antecedents of the
offender and the risk of his committing further offences if set at
large, that it is necessary for the protection of the public from
serious harm so to do, the court may, subject to the provisions
of this section, further order that the offender shall be subject to
the special restrictions set out in this section, either without limit
of time or during such period as may be specified in the order;
anéi an order under this section shall be known as ‘“‘a restriction
order”.

(2) A restriction order shall not be made in the case of any
person unless at least one of the registered medical practitioners
whose evidence is taken into account by the court under section
37(2)(a) above has given evidence orally before the court.

(3) The special restrictions applicable to a patient in respect
of whom a restriction order is in force are as follows—

(a) none of the provisions of Part II of this Act relating to
the duration, renewal and expiration of authority for the
detention of patients shall apply, and the patient shall
continue to be liable to be detained by virtue of the
relevant hospital order until he is duly discharged under
the said Part II or absolutely discharged under section
42, 73, 74 or 75 below;

(aa) none of the provisions of Part II of this Act relating to
after-care under supervision shall apply;?

(b) no application shall be made to a Mental Health Review

! Subsection (6) inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 2(4).

2 Paragraph (aa) inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2). and Sch. 1. para. §.
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Tribunal in respect of a patient under section 66 or 69(1)
below;

" (¢) the following powers shall be exercisable only with the
consent of the Secretary of State, namely—

(i) power to grant leave of absence to the patient under
section 17 above;

(ii) power to transfer the patient in pursuance of regu-
lations under section 19 above [or in pursuance of subsec-
tion (3) of that section]!; and

(iii) power to order the discharge of the patient under
section 23 above;

and if leave of absence is granted under the said section
17 power to recall the patient under that section shall
vest in the Secretary of State as well as the responsible
medical officer; and

(d) the power of the Secretary of State to recall the patient
under the said section 17 and power to take the patient
into custody and return him under section 18 above may
be exercised at any time;

and in relation to any such patient section 40(4) above shall have
effect as if it referred to Part II of Schedule 1 to this Act instead
of Part I of that Schedule

(4) A hospital order shall not cease to have effect under sec-
tion 40(5) above if a restriction order in respect of the patient is
in force at the material time.

(5) Where a restriction order in respect of a patient ceases to
have effect while the relevant hospital order continues in force,
the provisions of section 40 above and Part I of Schedule 1 to
this Act shall apply to the patient as if he had been admitted to
the hospital in pursuance of a hospital order (without a restriction
order) made on the date on which the restriction order ceased
to have effect.

(6) While a person is subject to a restriction order the respons-
ible medical officer shall at such intervals (not exceeding one
year) as the Secretary of State may direct examine and report to
the Secretary of State on that person; and every report shall
contain such particulars as the Secretary of State may require.

! Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, section 49(2), and Commencement Order No. 2, S.I. 1997, No. 2200.
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Powers of Secretary of State in respect of patients subject to
restriction orders

42.—(1) If the Secretary of State is satisfied that in the case
of any patient a restriction order is no longer required for the
protection of the public from serious harm, he may direct that
the patient shall cease to be subject to the special restrictions set
out in section 41(3) above; and where the Secretary of State so
directs, the restriction order shall cease to have effect, and sec-
tion 41(5) above shall apply accordingly.

(2) At any time while a restriction order is in force in respect
of a patient, the Secretary of State may, if he thinks fit, by
warrant discharge the patient from hospital, either absolutely or
subject to conditions; and where a person is absolutely discharged
under this subsection, he shall thereupon cease to be liable to be
detained by virtue of the relevant hospital order, and the restric-
tion order shall cease to have effect accordingly.

(3) The Secretary of State may at any time during the continu-
ance in force of a restriction order in respect of a patient who
~ has been conditionally discharged under subsection (2) above by
warrant recall the patient to such hospital as may be specified in
the warrant.

(4) Where a patient is recalled as mentioned in subsection (3)
above—

(a) if the hospital specified in the warrant is not the hospital
from which the patient was conditionally discharged, the
hospital order and the restriction order shall have effect
as if the hospital specified in the warrant were substituted
for the hospital specified in the hospital order;

(b) in any case, the patient shall be treated for the purposes
of section 18 above as if he had absented himself without
leave from the hospital specified in the warrant, and, if
the restriction order was made for a specified period,
that period shall not in any event expire until the patient
returns to the hospital or is returned to the hospital under
that section.

(5) If a restriction order in respect of a patient ceases to have
effect after the patient has been conditionally discharged under
this section, the patient shall, unless previously recalled under
subsection (3) above, be deemed to be absolutely discharged on
the date when the order ceases to have effect, and shall cease to
be liable to be detained by virtue of the relevant hospital order
accordingly.

(6) The Secretary of State may, if satisfied that the attendance
at any place in Great Britain of a patient who is subject to a
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restriction order is desirable in the interests of justice or for the
purposes of any public inquiry, direct him to be taken to that
place; and where a patient is directed under this subsection to
be taken to any place he shall, unless the Secretary of State
otherwise directs, be kept in custody while being so taken, while
at that place and while being taken back to the hospital in which
he is liable to be detained.

Power of magistrates’ courts to commit for restriction order

43.—(1) If in the case of a person of or over the age of 14
years who is convicted by a magistrates’ court of an offence
punishable on summary conviction with imprisonment—

(a) the conditions which under section 37(1) above are
required to be satisfied for the making of a hospital order
are satisfied in respect of the offender; but

(b) it appears to the court, having regard to the nature of
the offence, the antecedents of the offender and the risk
of his committing further offences if set at large, that if
a hospital order is made a restriction order should also
be made,

the court may, instead of making a hospital order or dealing with
him in any other manner, commit him in custody to the Crown
Court to be dealt with in respect of the offence.

(2) Where an offender is committed to the Crown Court under
this section, the Crown Court shall inquire into the circumstances
of the case and may—

(a) if that court would have power so to do under the forego-
ing provisions of this Part of this Act upon the conviction
of the offender before that court of such an offence as is
described in section 37(1) above, make a hospital order
in his case, with or without a restriction order;

(b) if the court does not make such an order, deal with the
offender in any other manner in which the magistrates’
court might have dealt with him.

(3) The Crown Court shall have the same power to make
orders under sections 35, 36 and 38 above in the case of a person
committed to the court under this section as the Crown Court
has under those sections in the case of an accused person within
the meaning of section 35 or 36 above or of a person convicted
before that court as mentioned in section 38 above.

(4) The power of a magistrates’ court under section 38 of the
Magistrates’ Courts Act 1980 (which enables such a court to
commit an offender to the Crown Court where the court is of
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the opinion that greater punishment should be inflicted for the
offence than the court has power to inflict) shall also be exercis-
able by a magistrates’ court where it is of the opinion that greater
punishment should be inflicted as aforesaid on the offender unless
a hospital order is made in his case with a restriction order.

(5) The power of the Crown Court to make a hospital order,
with or without a restriction order, in the case of a person con-
victed before that court of an offence may, in the same circum-
stances and subject to the same conditions, be exercised by such
a court in the case of a person committed to the court under
section 5 of the Vagrancy Act 1824 (which provides for the
committal to the Crown Court of persons who are incorrigible
rogues within the meaning of that section).

Committal to hospital under s. 43

44.—(1) Where an offender is committed under section 43(1)
above and the magistrates’ court by which he is committed is
satisfied on written or oral evidence that arrangements have been
made for the admission of the offender to a hospital in the event
of an order being made under this section, the court may, instead
of committing him in custody, by order direct him to be admitted
to that hospital, specifying it, and to be detained there until the
case is disposed of by the Crown Court, and may give such
directions as it thinks fit for his production from the hospital to
attend the Crown Court by which his case is to be dealt with.

(2) The evidence required by subsection (1) above shall be
given by the registered medical practitioner who would be in
charge of the offender’s treatment or by some other person
representing the managers of the hospital in question.

(3) The power to give directions under section 37(4) above,
section 37(5‘; above and section 40(1) above shall apply 1n relation
to an order under this section as they apply in relation to a
hospital order, but as if references to the period of 28 days
mentioned in section 40(1) above were omitted; and subject as
aforesaid an order under this section shall, until the offender’s
case is disposed of by the Crown Court, have the same effect as
a hospital order together with a restriction order, made without
limitation of time.

Appeals from magistrates’ courts

45.—(1) Where on the trial of an information charging a
person with an offence a magistrates’ court makes a hospital
order or guardianship order in respect of him without convicting
him, he shall have the same right of appeal against the order as
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if it had been made on his conviction; and on any such appeal
the Crown Court shall have the same powers as if the appeal
had been against both conviction and sentence.

(2) An appeal by a child or young person with respect to
whom any such order has been made, whether the appeal is
against the order or against the finding upon which the order
was made, may be brought by him or by his parent or guardian
on his behalf.

Hospital and limitation directions

Power of higher courts to direct hospital admission

45A.—(1) This section applies where, in the case of a person
convicted before the Crown Court of an offence the sentence for
which is not fixed by law—

(a) the conditions mentioned in subsection (2) below are
fulfilled; and

(b) except where the offence is one the sentence for which
falls to be imposed under section 2 of the Crime (Sen-
tences) Act 1997, the court considers making a hospital
order in respect of him before deciding to impose a
sentence of imprisonment (‘“the relevant sentence”) in
respect of the offence.

(2) The conditions referred to in subsection (1) above are that
the court is satisfied, on the written or oral evidence of two
registered medical practitioners—

(a) that the offender is suffering from psychopathic disorder;

(b) that the mental disorder from which the offender is suf-
fering is of a nature or degree which makes it appropriate
for him to be detained in a hospital for medical treat-
ment; and

(c) that such treatment is likely to alleviate or prevent a
deterioration of this condition.

(3) The court may give both of the following directions,
namely—

(a) adirection that, instead of being removed to and detained
in a prison, the offender be removed to and detained in
such hospital as may be specified in the direction (in this
Act referred to as a “hospital direction); and

(b) a direction that the offender be subject to the special
restrictions set our in section 41 above (in this Act
referred to as a “limitation direction’).
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(4) A hospital direction and a limitation direction shall not be
given in relation to an offender unless at least one of the medical
practitioners whose evidence is taken into account by the court
under subsection (2) above has given evidence orally before the
court.

(5) A hospital direction and a limitation direction shall not be
given in relation to an offender unless the court is satisfied on
the written or oral evidence of the registered medical practitioner
who would be in charge of his treatment, or of some other person
representing the managers of the hospital that arrangements have
been made—

(a) for his admission to that hospital; and

(b) for his admission to it within the period of 28 days begin-
ning with the day of the giving of such directions;

and the court may, pending his admission within that period,
give such directions as it thinks fit for his conveyance to and
detention in a place of safety.

(6) If within the said period of 28 days it appears to the
Secretary of State that by reason of an emergency or other special
circumstances it is not practicable for the patient to be received
into the hospital specified in the hospital direction, he may give
instructions for the admission of the patient to such other hospital
as appears to be appropriate instead of the hospital so specified.

(7) Where such instructions are given—

(a) the Secretary of State shall cause the person having the
custody of the patient to be informed, and

(b) the hospital direction shall have effect as if the hospital
specified in the instructions were substituted for the hos-
pital specified in the hospital direction.

(8) Section 38(1) and (5) and section 39 above shall have effect
as if any reference to the making of a hospital order included a
reference to the giving of a hospital direction and a limitation
direction.

(9) A hospital direction and a limitation direction given in
relation to an offender shall have effect not only as regards the
relevant sentence but also (so far as applicable) as regards any
other sentence of imprisonment imposed on the same or a pre-
vious occasion.

(10) The Secretary of State may by order provide that this
section shall have effect as if the reference in subsection (2)
above to psychopathic disorder included a reference to a mental
dizorder of such other description as may be specified in the
order.
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(11) An order made under this section may—

(a) apply generally, or in relation to such classes of offenders
or offences as may be specified in the order;

(b) provide that any reference in this section to a sentence
of imprisonment, or to a prison, shall include a reference
to a custodial sentence, or to an institution, of such
description as may be so specified; and

(o) include such supplementary, incidental or consequential
provisions as appear to the Secretary of State to be neces-
sary or expedient.!

Effect of hospital and limitation directions

45B.—(1) A hospital direction and a limitation direction shall
be sufficient authority—

(@) for a constable or any other person directed to do so by
the court to convey the patient to the hospital specified
in the hospital direction within a period of 28 days; and

(b) for the managers of the hospital to admit him at any time
within that period and thereafter detain him in accord-
ance with the provisions of this Act.

(2) With respect to any person—

(a) a hospital direction shall have effect as a transfer direc-
tion; and

(b) a limitation direction shall have effect as a restriction
direction.

(3) While a person is subject to a hosEﬁtal direction and a
limitation direction the responsible medical officer shall at such
intervals (not exceeding one year) as the Secretary of State may
direct examine and report to the Secretary of State on that
person; and every report shall contain such particulars as the
Secretary of State may require.!

Detention during Her Majesty’s pleasure

Persons ordered to be kept in custody during Her Majesty’s
pleasure

46.—(1) The Secretary of State may by warrant direct that any
person who, by virtue of any enactment to which this subsection

! Sections 45A and 45B inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, section 46, and Commencement Order No. 2, S.I. 1997, No. 2200.
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a{>plies, is required to be kept in custody during Her Majesty’s
pleasure or until the directions of Her Majesty are known shall
be detained in such hospital (not being a mental nursing home)
as may be specified in the warrant and, where that person is not
alllready detained in the hospital, give directions for his removal
there.

(2) The enactments to which subsection (1) above applies are
section 16 of the Courts-Martial (Appeals) Act 1968 section 116
of the Army Act 1955, section 116p of the Air Force Act 1955
and section 63 of the Naval Discipline Act 1957.

(3) A direction under this section in respect of any person
shall have the same effect as a hospital order together with a
restriction order, made without limitation of time; and where
such a direction is given in respect of a person while he is in the
hospital, he shall be deemed to be admitted in pursuance of, and
on the date of, the direction.

Transfer to hospital of prisoners, etc.

Removal to hospital of persons serving sentences of
imprisonment, etc.

47.—(1) Ifin the case of a person serving a sentence of impris-
onment the Secretary of State is satisfied, by reports from at
least two registered medical practitioners—

a) that the said person is suffering from mental illness,
P g
psychopathic disorder, severe mental impairment or
mental impairment; and

(b) that the mental disorder from which that person is suffer-
ing is of a nature or degree which makes it appropriate
for him to be detained in a hospital for medical treatment
and, in the case of psychopathic disorder or mental
impairment, that such treatment is likely to alleviate or
prevent a deterioration of his condition;

the Secretary of State may, if he is of the opinion having regard
to the public interest and all the circumstances that it is expedient
so to do, by warrant direct that that person be removed to and
detained in such hospital [not being a mental nursing home]' as
may be specified in the direction; and a direction under this
section shall be known as “a transfer direction”.

(2) A transfer direction shall cease to have effect at the expir-
ation of the period of 14 days beginning with the date on which

! Words in italics repealed w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
section 49(3), and Commencement Order No. 2, S.I. 1997, No. 2200.
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it is given unless within that period the person with respect to
whom it was given has been received into the hospital specified
in the direction.

(3) A transfer direction with respect to any person shall have
the same effect as a hospital order made in his case.

(4) A transfer direction shall specify the form or forms of
mental disorder referred to in paragraph (a) of subsection (1)
above from which, upon the reports taken into account under
that subsection, the patient is found by the Secretary of State to
be suffering; and no such direction shall be given unless the
patient is described in each of those reports as suffering from the
same form of disorder, whether or not he is also described in
either of them as suffering from another form.

(5) References in this Part of this Act to a person serving a
sentence of imprisonment include references—

(a) to a person detained in pursuance of any sentence or
order for detention made by a court in criminal proceed-
ings (other than an order under any enactment to which
section 46 above applies);

(b) to a person committed to custody under section 115(3)
of the Magistrates’ Courts Act 1980 (which relates to
persons who fail to comply with an order to enter into
recognisances to keep the peace or be of good
behaviour); and

(c) to a person committed by a court to a prison or other
institution to which the Prison Act 1952 applies in default
of payment of any sum adjudged to be paid on his convic-
tion.

Removal to hospital of other prisoners

48.—(1) If in the case of a person to whom this section applies
the Secretary of State is satisfied by the same reports as are
required for the purposes of section 47 above that that person is
suffering from mental illness or severe mental impairment of a
nature or degree which makes it appropriate for him to be
detained in a hospital for medical treatment and that he is in
urgent need of such treatment, the Secretary of State shall have
the same power of giving a transfer direction in respect of him
under that section as if he were serving a sentence of imprison-
ment.

(2) This section applies to the following persons, that is to
say—

(a) persons detained in a prison or remand centre, not being
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ersons serving a sentence of imprisonment or persons
alling within the following paragraphs of this subsection;

(b) persons remanded in custody by a magistrates’ court;

(c) civil prisoners, that is to say, persons committed by a
court to prison for a limited term (including persons com-
mitted to prison in pursuance of a writ of attachment),
who are not persons falling to be dealt with under section
47 above;

(d) persons detained under the Immigration Act 1971.

(3) Subsections (2) to (4) of section 47 above shall apply for
the purposes of this section and of any transfer direction given
by virtue of this section as they apply for the purposes of that
section and of any transfer direction under that section.

Restriction on discharge of prisoners removed to hospital

49.—(1) Where a transfer direction is given in respect of any
erson, the Secretary of State, if he thinks fit, may by warrant
rther direct that that person shall be subject to the special
restrictions set out in section 41 above; and where the Secretary
of State gives a transfer direction in respect of any such person
as is described in paragraph (a) and (b) of section 48(2) above,
he shall also give a direction under this section applying those
restrictions to him.

(2) A direction under this section shall have the same effect
as a restriction order made under section 41 above and shall be
known as “‘a restriction direction”.

(3) While a person is subject to a restriction direction the
responsible medical officer shall at such intervals (not exceeding
one year) as the Secretary of State may direct examine and report
to the Secretary of State on that person; and every report shall
contain such particulars as the Secretary of State may require.

Further provisions as to prisoners under sentence

50.—(1) Where a transfer direction and a restriction direction
have been given in respect of a person serving a sentence of
imprisonment and before the expiration of that person’s sentence
the Secretary of State is notified by the responsible medical
officer, any other registered medical practitioner or a Mental
Health Review Tribunal that that person no longer requires treat-
ment in hospital for mental disorder or that no effective treat-
ment for his disorder can be given in the hospital to which he
has been removed, the Secretary of State may—
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(a) by warrant direct that he be remitted to any prison or
other institution in which he might have been detained if
he had not been removed to hospital, there to be dealt
with as if he had not been so removed; or

(b) exercise any power of releasing him on licence or dis-
charging him under supervision which would have been
exercisable if he had been remitted to such a prison or
institution as aforesaid,

and on his arrival in the prison or other institution or, as the
case may be, his release or discharge as aforesaid, the transfer
direction and the restriction direction shall cease to have effect.

(2) A restriction direction in the case of a person serving a
sentence of imprisonment shall cease to have effect on the expir-
ation of the sentence.

(3) Subject to subsection (4) below, references in this section
to the expiration of a person’s sentence are references to the
expiration of the period during which he would have been liable
to be detained in a prison or other institution if the transfer
direction had not been given . . .!

(4) For the purposes of section 49(2) of the Prison Act 1952
(which provides for discounting from the sentences of certain
prisoners periods while they are unlawfully at large) a patient
who, having been transferred in pursuance of a transfer direction
from any such institution as is referred to in that section, is at
large in circumstances in which he is liable to be taken into
custody under any provision of this Act, shall be treated as
unlawfully at large and absent from that institution.

(5) The preceding provisions of this section shall have effect
as if—

(a) the reference in subsection (1) to a transfer direction and
a restriction direction having beeen given in respect of a
person serving a sentence of imprisonment included a
reference to a hospital direction and a limitation direction
having been given in respect of a person sentenced to
imprisonment;

(b) the reference in subsection (2) to a restriction direction
included a reference to a limitation direction; and

(c) references in subsections (3) and (4) to a transfer direc-
tion included references to a hospital direction.?

! Words repealed w.e.f. 1st October 1992 by the Criminal Justice Act 1991, s. 101(2)
and Sched. 13 and The Criminal Justice Act 1991 (Commencement No. 3) Order 1992
(S.I. No. 333).

2 Subsection (5) inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 4, para. 12(5) and Commencement Order No. 2, S.I. 1997, No. 2200.
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Further provisions as to detained persons

51.—(1) This section has effect where a transfer direction has
been given in respect of any such person as is described in
paragraph (a) of section 48(2) above and that person is in this
section referred to as “‘the detainee”.

(2) The transfer direction shall cease to have effect when the
detainee’s case is disposed of by the court having jurisdiction to
try to otherwise deal with him, but without prejudice to any
power of that court to make a hospital order or other order
under this Part of this Act in his case.

(3) If the Secretary of State is notified by the responsible
medical officer, any other registered medical practitioner or a
Mental Health Review Tribunal at any time before the detainee’s
case is disposed of by that court—

(a) that the detainee no longer requires treatment in hospital
for mental disorder; or

(b) that no effective treatment for his disorder can be given
at the hospital to which he has been removed,

the Secretary of State may by warrant direct that he be remitted
to any place where he might have been detained if he had not
been removed to hospital, there to be dealt with as if he had not
been so removed, and on his arrival at the place to which he is
so remitted the transfer direction shall cease to have effect.

(4) If (no direction having been given under subsection (3)
above) the court having jurisdiction to try or otherwise deal with
the detainee is satisfied on the written or oral evidence of the
responsible medical officer—

(a) that the detainee no longer requires treatment in hospital
for mental disorder; or

(b) that no effective treatment for his disorder can be given
at the hospital to which he has been removed,

the court may order him to be remitted to any such place as is
mentioned in subsection (3) above or [subject to section 25 of
the Criminal Justice and Public Order Act 1994]' released on
bail and on his arrival at that place or, as the case may be, his
release on bail the transfer direction shall cease to have effect.

(5) If (no direction or order having been given or made under
subsection (3) or (4) above) it appears to the court having juris-
diction to try or otherwise deal with the detainee —

(a) that it is impracticable or inappropriate to bring the
detainee before the court; and

! Words in square brackets inserted w.e.f. 10th April 1995 by the Criminal Justice and
Public Order Act 1994, s. 168(2) and Sched. 10, para. 51 and Commencement Order
No. 6, S.I. 1995, No. 721.
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(b) that the conditions set out in subsection (6) below are
satisfied,

the court may make a hospital order (with or without a restriction
order) in his case in his absence and, in the case of a person
awaiting trial, without convicting him.

(6) A hospital order may be made in respect of a person under
subsection (5) above if the court—

(a) is satisfied, on the written or oral evidence of at least
two registered medical practitioners, that the detainee
is suffering from mental illness or severe mental impair-
ment of a nature or degree which makes it appropriate
for the patient to be detained in a hospital for medical
treatment; and

(b) is of the opinion, after considering any depositions or
other documents required to be sent to the proper offi-
cer of the court, that it is proper to make such an order.

(7) Where a person committed to the Crown Court to be dealt
with under section 43 above is admitted to a hospital in pursuance
of an order under section 44 above, subsections (5) and (6) above
shall apply as if he were a person subject to a transfer direction.

Further provisions as to persons remanded by magistrates’ courts

52.—(1) This section has effect where a transfer direction has
been given in respect of any such persons as is described in
paragraph (b) of section 48(2) above; and that person is in this
section referred to as “‘the accused”.

(2) Subject to subsection (5) below, the transfer direction shall
cease to have effect on the expiration of the period of remand
unless the accused is committed in custody to the Crown Court
for trial or to be otherwise dealt with.

(3) Subject to subsection (4) below, the power of further
- remanding the accused under section 128 of the Magistrates’
Courts Act 1980 may be exercised by the court without his being
brought before the court; and if the court further remands the
accused in custody (whether or not he is brought before the
court) the (?eriod of remand shall, for the purposes of this section,
be deemed not to have expired.

(4) The court shall not under subsection (3) above further
remand the accused in his absence unless he has appeared before
the court within the previous six months.

(5) If the magistrates’ court is satisfied, on the written or oral
evidence of the responsible medical officer—

(a) that the accused no longer requires treatment in hospital
for mental disorder; or
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(b) that no effective treatment for his disorder can be given
in the hospital to which he has been removed,

the court may direct that the transfer direction shall cease to
have effect notwithstanding that the period of remand has not
expired or that the accused is committed to the Crown Court as
mentioned in subsection (2) above.

(6) If the accused is committed to the Crown Court as men-
tioned in subsection (2) above and the transfer direction has not
ceased to have effect under subsection (5) above, section 51
above shall apply as if the transfer direction given in his case
were a direction given in respect of a person falling within that
section.

(7) The magistrates’ court may, in the absence of the accused,
inquire as examining justices into an offence alleged to have been
committed by him and commit him for trial in accordance with
section 6 of the Magistrates’ Courts Act 1980 if—

(a) the court is satisfied, on the written or oral evidence of
the responsible medical officer, that the accused is unfit
to take part in the proceedings; and

(b) where the court proceeds under subsection (1) of that
section, the accused is represented by counsel or a sol-
icitor.

Further provisions as to civil prisoners and persons detained
under the Immigration Act 1971

53.—(1) Subject to subsection (2) below, a transfer direction
given in respect of any such person as is described in paragraph
(c) or (d) of section 48(2) above shall cease to have effect on the
expiration of the period during which he would, but for his
removal to hospital, be liable to be detained in the place from
which he was removed.

(2) Where a transfer direction and a restriction direction have
been given in respect of any such person as is mentioned in
subsection (1) above, then, if the Secretary of State is notified
by the responsible medical officer, any other registered medical
practitioner or a Mental Health Review Tribunal at any time
before the expiration of the period there mentioned—

(a) that that person no longer requires treatment in hospital
for mental disorder; or

(b) that no effective treatment for his disorder can be given
in the hospital to which he has been removed.

the Secretary of State may by warrant direct that he be remitted
to any place where he might have been detailed if he had not
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been removed to hospital, and on his arrival at the place to
which he is so remitted the transfer direction and the restriction
direction shall cease to have effect.

Supplemental

Requirements as to medical evidence

54.—(1) The registered medical practitioner whose evidence
is taken into account under section 35(3)(a) above and at least
one of the registered medical practitioners whose evidence is
taken into account under sections 36(1), 37(2)(a), 38(1)
[,45A(2)]* and 51(6)(a) above and whose reports are taken into
account under sections 47(1) and 48(1) above shall be a prac-
titioner approved for the purposes of section 12 above by the
Secretary of State as having special experience in the diagnosis
or treatment of mental disorder.

(2) For the purposes of any provision of this Part of this Act
under which a court may act on the written evidence of —

a) a registered medical practitioner or a registered medical
giste practitia gl
practitioner of any description; of

(b) a person representing the managers of a hospital,

areport in writing purporting to be signed by a registered medical
practitioner or a registered medical practitioner of such a descrip-
tion or by a person representing the managers of a hospital may,
subject to the provisions of this section, be received in evidence
without proof of the signature of the practitioner or that person
and without proof that he has the requisite qualifications or
authority or is of the requisite description; but the court may
require the signatory of any such report to be called to give oral
evidence.

(3) Where, in C;‘)ursuance of a direction of the court, any such
report is tendered in evidence otherwise than by or on behalf of
the person who is the subject of the report, then—

(a) if that person is represented by counsel or a solicitor,
a copy of the report shall be given to his counsel or
solicitor;

(b) if that person is not so represented, the substance of the
report shall be disclosed to him or, where he is a child
or young person, to his parent or guardian if present in
court; and

! Figure in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(6) and Commencement Order No. 2, S.1. 1997, No. 2200.
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(c) except where the report relates only to arrangements for
his admission to a hospital, that person may require the
signatory of the report to be called to give oral evidence,
and evidence to rebut the evidence contained in the
report may be called by or on behalf of that person.

Reduction of period for making hospital orders!

54A.—(1) The Secretary of State may by order reduce the
length of the periods mentioned in sections 37(4) and (5) and
38(4) above.

(2) An order under subsection (1) above may make such con-
sequential amendments of sections 40(1) and 44(3) above as
appear to the Secretary of State to be necessary or expedient.

Interpretation of Part III
55.—(1) In this Part of this Act—

“child” and “young person” have the same meaning as in
the Children and Young Persons Act 1933;

“civil prisoner” has the meaning given to it by section 48(2)(c)
above;

“guardian”, in relation to a child or young person, has the
same meaning as in the Children and Young Persons Act
1933;

“place of safety”, in relation to a person who is not a child
or young person, means any police station, prison or
remand centre, or any hospital the managers of which
are willing temporarily to receive him, and in relation to
a child or young person has the same meaning as in the
Children and Young Persons Act 1933;

“responsible medical officer”, in relation to a person liable
to be detained in a hospital within the meaning of Part
IT of this Act, means the registered medical practitioner
in charge of the treatment of the patient.

(2) Any reference in this Part of this Act to an offence punish-
able on summary conviction with imprisonment shall be con-
strued without regard to any prohibition or restriction imposed
by or under any enactment relating to the imprisonment of young
offenders.

(3) Where a patient who is liable to be detained in a hospital
in pursuance of an order or direction under this Part of this Act

1 Section 54A inserted w.e.f. 1st October 1992 by the Criminal Justice Act 1991, s. 27,
and the Criminal Justice Act 1991 (Commencement No. 3) Order 1992 (S.I. No. 333).
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is treated by virtue of any provision of this Part of this Act as if
he had been admitted to the hospital in pursuance of a sub-
sequent order or direction under this Part of this Act or a sub-
sequent application for admission for treatment under Part IT of
this Act, he shall be treated as if the subsequent order, direction
or application had described him as suffering from the form or
forms of mental disorder specified in the earlier order or direction
or, where he is treated as if he had been so admitted by virtue
of a direction under section 42(1) above, such form of mental
disorder as may be specified in the direction under that section.

(4) Any reference to a hospital order, a guardianship order or
a restriction order in section 40(2), (4) or (5), section 41(3) to
(5), or section 42 above or section 69(1) below shall be construed
as including a reference to any order or direction under this Part
of this Act having the same effect as the first-mentioned order;
and the exceptions and modifications set out in Schedule 1 to
this Act in respect of the provisions of this Act described in that
Schedule accordingly include those which are consequential on
the provisions of this subsection.

(5) Section 34(2) above shall apply for the purposes of this
Part of this Act as it applies for the purposes of Part II of this
Act.

(6) References in this Part of this Act to persons serving a
sentence of imprisonment shall be construed in accordance with
section 47(5) above.

(7) Section 99 of the Children and Young Persons Act 1933
(which relates to the presumption and determination of age) shall
apply for the purposes of this Part of this Act as it applies for
the purposes of that Act.

ISSUE No. 16



MENTAL HEALTH ACT 1983 A 95

Part IV
CONSENT TO TREATMENT

Patients to whom Part IV applies

56.—(1) This Part of this Act applies to any patient liable to
be detained under this Act except—

(a) a patient who is liable to be detained by virtue of an
emergency application and in respect of whom the
second medical recommendation referred to in section
4(4)(a) above has not been given and received;

(b) a patient who is liable to be detained by virtue of section
5(2) or (4) or 35 above or section 135 or 136 below or
by virtue of a direction under section 37(4) above; and

(c) a patient who has been conditionally discharged under
section 42(2) above or section 73 or 74 below and has
not been recalled to hospital.

(2) Section 57 and, so far as relevant to that section, sections
59, 60 and 62 below, apply also to any patient who is not liable
to be detained under this Act.

Treatment requiring consent and second opinion

57.—(1) This section applies to the following forms of medical
treatment for mental disorder—

(a) any surgical operation for destroying brain tissue or for
destroying the functioning of brain tissue; and

(b) such other forms of treatment as may be specified for the
purposes of this section by regulations made by the
Secretary of State.

(2) Subject to section 62 below, a patient shall not be given
any form of treatment to which this section applies unless he
has consented to it and—

(a) a registered medical practitioner appointed for the pur-
poses of this Part of this Act by the Secretary of State
(not being the responsible medical officer) and two
other persons appointed for the purposes of this para-
graph by the Secretary of State (not being registered
medical practitioners) have certified in writing that the
patient is capable of understanding the nature, purpose
and likely effects of the treatment in question anlc_lphas
consented to it; and

(b) the registered medical practitioner referred to in para-
graph (a) above has certified in writing that, having
regard to the likelihood of the treatment alleviating or
preventing a deterioration of the patient’s condition,
the treatment should be given.

ISSUE No. 16




A 96 MENTAL HEALTH ACT 1983

(3) Before giving a certificate under subsection (2)(b) above
the registered medical practitioner concerned shall consult two
other persons who have been professionally concerned with the
patient’s medical treatment, and of those persons one shall be
a nurse and the other shall be neither a nurse nor a registered
medical practitioner.

(4) Before making any regulations for the purpose of this
section the Secretary of State shall consult such bodies as appear
to him to be concerned.

Treatment requiring consent or a second opinion

58.—(1) This section applies to the following forms of medical
treatment for mental disorder—

(a) such forms of treatment as may be specified for the pur-
poses of this section by regulations made by the Sec-
retary of State;

(b) the administration of medicine to a patient by any means
(not being a form of treatment specified under para-
graph (a) above or section 57 above) at any time during
a period for which he is liable to be detained as a patient
to whom this Part of this Act applies if three months or
more have elapsed since the first occasion in that period
when medicine was administered to him by any means
for his mental disorder.

(2) The Secretary of State may by order vary the length
of the period mentioned in subsection (1)(b) above.

(3) Subject to section 62 below, a patient shall not be given
any form of treatment to which this section applies unless —

(a) he has consented to that treatment and either the res-
ponsible medical officer or a registered medical prac-
titioner appointed for the purposes of this Part of this
Act by the Secretary of State has certified in writing
that the patient is capable of understanding its nature,
purpose and likely effects and has consented to it; or

(b) a registered medical practitioner appointed as aforesaid
(not being the responsible medical officer) has certified
in writing that the patient is not capable of understand-
ing the nature, purpose and likely effects of that treat-
ment or has not consented to it but that, having regard
to the likelihood of its alleviating or preventing a
dpterioration of his condition, the treatment should be
given.

(4) Before giving a certificate under subsection (3)(b) above
the registered medical practitioner concerned shall consult two
other persons who have been professionally concerned with the
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patient’s medical treatment, and of those persons one shall be a
nurse and the other shall be neither a nurse nor a registered
medical practitioner.

(5) Before making any regulations for the purposes of this
section the Secretary of State shall consult such bodies as appear
to him to be concerned.

Plans of treatment

59. Any consent or certificate under section 57 or 58 above
may relate to a plan of treatment under which the patient is to
be given ?l;vhether within a specified period or otherwise) one or
more of the forms of treatment to which that section applies.

Withdrawal of consent

60.—(1) Where the consent of a patient to any treatment has
been given for the purposes of section 57 or 58 above, the patient
may, subject to section 62 below, at any time before the com-
pletion of the treatment withdraw his consent, and those sections
shall then apply as if the remainder of the treatment were a
separate form of treatment.

(2) Without prejudice to the application of subsection (1)
above to any treatment given under the plan of treatment to
which a patient has consented, a patient who has consented to
such a plan may, subject to section 62 below, at any time with-
draw his consent to further treatment, or to further treatment of
any description, under the plan.

Review of treatment

61.—(1) Where a patient is given treatment in accordance with
section 57(2) or 58(3)(b) above a report on the treatment and
the patient’s condition shall be given by the responsible medical
officer to the Secetary of State—

(a) on the next occasion on which the responsible medical
officer furnishes a report [under section 20(3) or 21B(2)
above renewing the authority for the detention of the
patient].!

(b) at any other time if so required by the Secretary of State.
(2) In relation to a patient who is subject to a restriction

! Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 2(5).
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order[, limitation direction]' or restriction direction subsection
1) abovedshall have effect as if paragraph () required the report
to be made—

(a) in the case of treatment in the period of six months
beginning with the date of the order or direction, at the
end of that period;

(b) in the case of treatment at any subsequent time,on the
next occasion on which the responsible medical officer
makes a report in respect of the patient under section
41(6)[, 45B(3)]? or 49&) above.

(3) The Secretary of State may at any time give notice to the
responsible medical officer directing that, subject to section 62
below, a certificate given in respect of a patient under section
57(2) or 58(3)(b) above shall not apply to treatment given to him
after a date specified in the notice and sections 57 and 58 above
shall then apply to any such treatment as if that certificate had
not been given.

Urgent treatment

62.—(1) Sections 57 and 58 above shall not apply to any treat-
ment—

(a) which is immediately necessary to save the patient’s life;
or

(b) which (not being irreversible) is immediately necessary
to prevent a serious deterioration of his condition; or

(c) which (not being irreversible or hazardous) is immedi-
ately necessary to alleviate serious suffering by the
patient; or

(d) which (not being irreversible or hazardous) is immedi-
ately necessary and represents the minimum inter-
ference necessary to prevent the patient from behaving
violently or being a danger to himself or to others.

(2) Sections 60 and 61(3) above shall not preclude the continu-
ation of any treatment or of treatment under any plan pending
compliance with section 57 or 58 above if the responsible medical
officer considers that the discontinuance of the treatment or of

! Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(7)(a) and Commencement Order No. 2, S.I. 1997, No.
2200.

2 Figures in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(7)(b) and Commencement Order No. 2, S.I. 1997, No.
2200.
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treatment under the plan would cause serious suffering to the
patient.

(3) For the purposes of this section treatment is irreversible if
it has unfavourable irreversible physical or psychological conse-
quences and hazardous if it entails significant physical hazard.

Treatment not requiring consent

63. The consent of a patient shall not be required for any
medical treatment given to him for the mental disorder from
which he is suffering, not being treatment falling within section
57 or 58 above, if the treatment is given by or under the direction
of the responsible medical officer.

Supplementary provisions for Part IV

64.—(1) In this Part of this Act “the responsible medical offi-
cer” means the registered medical practitioner in charge of the
treatment of the patient in question and “hospital” includes a
mental nursing home.

(2) Any certificate for the purposes of this Part of this Act
shall be in such form as may be prescribed by regulations made
by the Secretrary of State.
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Part V
MEeNTAL HEALTH REVIEW TRIBUNALS
Constitution etc.
Mental Health Review Tribunals ,

65.—[(1) There shall be tribunals, known as Mental Health
Review Tribunals, for the purpose of dealing with applications
and references by and in respect of patients under the provisisions
of this Act.

1A) There shall be—

ag one tribunal for each region of England, and

b) one tribunal for Wales.

1B) The Secretary of State— .

a) shall by order determine regions for the purpose of subsec-
tion (1A)(a) above; and

(b) may be order vary a region determined for that purpose;
and the Secretary of State shall act under this subsection so
as to secure that the regions together comprise the whole of
England.

(1C) Any order made under subsection (1B) above may make
such transitional, consequential, incidental or supplemental pro-
vision as the Secretary of State considers appropriate.]!

(2) The provisions of Schedule 2 to this Act shall have effect
withrespect to the constitution of Mental Health Review Tribunals.

(3) Subject to the provisions of Schedule 2 to this Act, and to
rules make by the Lord Chancellor under this Act, the jurisdic-
tion of a Mental Health Review Tribunal may be exercised by
any three or more of its members, and references in this Act to
a Mental Health Review Tribunal shall be construed accordingly.

(4) The Secretary of State may pay to the members of Mental
Health Review Tribunals such remuneration and allowances as
he may with the consent of the Treasury determine, and defray
the expenses of such tribunals to such amount as he may with
the consent of the Treasury determine, and may provide for each
such tribunal such officers and servants, and such accom-
modation, as the tribunal may require.

Applications and references concerning
Part II patients
Applications to tribunals
66.—(1) Where—
(a) a patient is admitted to a hospital in pursuance of an
application for admission for assessment; or
(b) a patient is admitted to a hospital in pursuance of an
application for admission for treatment; or

! Subsection (1) substituted and subsections (1A), (1B) and (1C) added w.e.f. 1st
April 1996 by the Health Authorities Act 1995, s. 2 and Sch. 1, para. 107(6).
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a patient is received into guardianship in pursuance of
a guardianship application; or

a report is furnished under section 16 above in respect
of a patient; or

a patient is transferred from guardianship to a hospital
in pursuance of regulations made under section 19
above; or

a report is furnished under section 20 above in respect
of a patient and the patient is not discharged; or

a report is furnished under subsection (2) of section 21B
above in respect of a patient and subsection (5) of that
section applies (or subsections (5) and (6)(b) of that
section apply) in the case of the report; or

a report is furnished under subsection (2) of section 21B
above in respect of a patient and subsection (8) of that
section applies in the case of the report;! or

a report is furnished under section 25 above in respect
of a patient who is detained in pursuance of an appli-
cation for admission for treatment; or

as supervision application is accepted in respect of a
patient; or

a report is furnished under section 25F above in respect
of a patient; or

a report is furnished under section 25G above in respect
of a patient; or!

an order is made under section 29 above in respect of
a patient who is or subsequently becomes liable to be
detained or subject to guardianship under Part II of
this Act,

an application may be made to a Mental Health Review Tribunal
within the relevant period—

(i) by the patient (except in the cases mentioned in
paragraphs (g) and (k) above) or, in the [cases men-
tioned in paragraphs (d), (ga), gb) and (gc), by his
nearest relative if he has been (or was entitled to be)
infgrmed under this Act of the report or acceptance],
an

! Paragraphs (fa) and (fb) and (ga) (gb) and (gc) inserted and words in square brackets
in para (i) substituted w.e.f. 1st April 1996 by Mental Health (Patients in the Community)
Act s. 2(6)(a) and Sch. 1, para. 7(2)(3).
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(ii) in the cases mentioned in paragraphs (g) and (k)
above, by his nearest relative.

(2) In subsection (1) above ‘‘the relevant period” means—

(a) in the case mentioned in paragraph (a) of that subsec-
tion, 14 days beginning with the day on which the
patient is admitted as so mentioned;

(b) in the case mentioned in paragraph (b) of that subsec-
tion, six months beginning with the day on which the
patient is admitted as so mentioned;

(c) in the [cases mentioned in paragraphs (c) and (ga)]' of
that subsection, six months beginning with the day on
which the application is accepted;

(d) in the cases mentioned in paragraph (d) [(fb)] [(g) and
(gh))? of that subsection, 28 days beginning with the
day on which the a(xipplicant ias informed that the report
has been furnished; '

(e) in the case mentioned in paragraph () of that subsection,
six months beginning with the day on which the patient
is transferred;

(f) in the case mentioned in paragraph (f) [or (fa) of that
subsection, the period or periodsFi3 for which authority
for the patient’s detention or guardianship is renewed
by virtue of the report;

(fa) in the case mentioned in paragraph (gc) of that subsec-
tion, the further period for which the patient is made
subject to after-care under supervision by virtue of the
report;*

(g) in the case mentioned in paragraph (k) of that subsec-
tion, 12 months beginning with the date of the order,
and in any subsequent period of 12 months during
which the order continues in force.

(3) Section 32 above shall apply for the %)urposes of this section
as it applies for the purposes of Part II of this Act.

1 Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 7(4)(a).

2 Reference to paragraph (fb) (g) and (gb) inserted w.e.f. 1st April 1996 by Mental
Health (Patients in the Community Act 1995, s. 2(6)(a) and Sch. 1, para. 7(4)(b).

3 Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 2(6)(b).

4 Paragraph (fa) inserted w.e.f. Ist April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 7(4).
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References to tribunals by Secretary of State concerning Part II
patients

67.—(1) The Secretary of State may, if he thinks fit, at any
time refer to a Mental Health Review Tribunal the case of any

atient who is liable to be detained or subject to guardianship
For to after-care under supervision]' under Part II of this Act.

(2) For the purpose of furnishing information for the purposes
of a reference under subsection (1) above any registered medical
practitioner authorised by or on behalf of the patient may, at
any reasonable time, visit the patient and examine him in private
and require the production of and inspect any records relating
to the detention or treatment of the patient in any hospital [or
to any after-care services provided for the patient under section
117 below].!

(3) Section 32 above shall apply for the purposes of this section
as it applies for the purposes of Part II of this Act.

Duty of managers of hospitals to refer cases to tribunal

68.—(1) Where a patient who is admitted to a hospital in
pursuance of an application for admission for treatment or a
patient who is transferred from guardianship to hospital does not
exercise his right to apply to a Mental Health Review Tribunal
under section 66(1) above by virtue of his case falling within
paragraph (b) or, as the case may be, paragraph (e) of that
section, the managers of the hospital shall at the expiration of

the period for making such an application refer the patient’s case -

to such a tribunal unless an application or reference in respect
of the patient has then been made under section 66(1) above by
virtue of his case falling with paragraph (d), (g) or (k) of that
section or under section 67(1) above.

(2) If the authority for the detection of a patient in a hospital
is renewed under section 20 [or 21B]* above and a period of
three years (of, if the patient has not attained the age of sixteen
years, one year) has elapsed since his case was last considered
by a Mental Health Review Tribunal, whether on his own appli-
cation or otherwise, the managers of the hospital shall refer his
case to such a tribunal.

(3) For the purpose of furnishing information for the purposes
of any reference under this section, any registered medical prac-
titioner authorised by or on behalf of the patient may at any

! Words in square brackets inserted w.e.f. Ist April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 8(2)(3).

* Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 2(7).
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reasonable time visit and examine the patient in private and
require the production of and inspect any records relating to the
detention or treatment of the patient in any hospital [or to any
after-care services provided for the patient under section 117
below].!

(4) The Secretary of State by order vary the length of the
periods mentioned 1n subsection (2) above.

(5) For the purposes of subsection (1) above a person who
applies to a tribunal but subsequently withdraws his application
shall be treated as not having exercised his right to apply, and
where a person withdraws his application on a date after the
expiration of the period mentioned in that subsection, the man-
ggers shall refer the patient’s case as soon as possible after that

ate.

Applications and references concerning Part 111 patients

Applications to tribunals concerning patients subject to hospital
and guardianship orders

69.—(1) Without prejudice to any provision of section 66(1)
above as applied by section 40(4) above, an application to a
Mental Health Review Tribunal may also be made —

(a) in respect of a patient admitted to a hospital in pursuance
of a hospital order, by the nearest relative of the patient
in the period between the expiration of six months and
the expiration of 12 months beginning with the date of
the order and in any subsequent period of 12 months;
and

(b) in respect of a patient placed under guardianship by a
guardianship order—

(i) by the patient, within the period of six months
beginning with the date of the order;

(ii) by the nearest relative of the patient, within the
period of 12 months beginning with the date of the order
and in any subsequent period of 12 months.

(2) Where a person detained in a hospital —

(a) is treated as subject to a hospital order or transfer
directed by virtue of section 41(5) above, 82(2) or 85(2;
below, [section 77(2) of the Mental Health (Scotland

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1. para. 9.
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Act 1984]! or section 5(1) of the Criminal Procedure
(Insanity) Act 1964; or

(b) is subject to a direction having the same effect as a
hospital order by virtue of section [45B(2),]? 46(3), 47(3)
or 48(3) above, ‘

then, without prejudice to any provision of Part II of this Act as
applied by section 40 above, that person may make an application
to a Mental Health Review Tribunal in the period of six months
beginning with the date of the order or direction mentioned in
paragraph (a) above or, as the case may be, the date of the
direction mentioned in paragraph (b) above.

Applications to tribunals concerning restricted patients

70. A patient who is a restricted patient within the meaning
of section 79 below and is detained in a hospital may apply to a
Mental Health Review Tribunal —

(a) in the period between the expiration of six months and
the expiration of 12 months beginning with the date
of the relevant hospital order[, hospital direction]® or
transfer direction; and

(b) in any subsequent period of 12 months.

References by Secretary of State concerning restricted patients

71.—(1) The Secretary of State may at any time refer the case
of a restricted patient to a Mental Health Review Tribunal.

(2) The Secretary of State shall refer to a Mental Health
Review Tribunal the case of any restricted patient detained in a
hospital whose case has not been considered by such a tribunal
whether on his own application or otherwise, within the last three
years. :

(3) The Secretary of State may by order vary the length of the
period mentioned in subsection (2) above.

(4) Any reference under subsection (1) above in respect of a
patient who has been conditionally discharged and not recalled
to hospital shall be made to the tribunal for the area in which
the patient resides.

! Words in square brackets substituted by the M. H. (Scotland) Act 1984, Sch. 3.

2 Figure in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(8) and Commencement Order No. 2, S.I. 1997, No. 2200.

3 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(9) and Commencement Order No. 2, S.I. 1997, No. 2200.
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(5) Where a person who is treated as subject to a hospital
order and a restriction order by virtue of an order under section
5(1) of the Criminal Procedure (Insanity) Act 1964 does not
exercise his right to apply to a Mental Health Review Tribunal,
in the period of six months beginning with the date of that order,
the Secretary of State shall at the expiration of that period refer
his case to a tribunal.

(6) For the purpose of subsection (5) above a person who
applies to a tribunal but subsequently withdraws his application
shall be treated as not having exercised his right to apply, and
where a patient withdraws his application on a date after the
expiration of the period there mentioned the Secetary of State
shall refer his case as soon as possible after that date.

Discharge of patients

Powers of tribunals

72.—(1) Where application is made to a Mental Health
Review Tribunal by or in respect of a patient who is liable to be
detained under this Act, the tribunal may in any case direct that
the patient be discharged, and— :

(a) the tribunal shall direct the discharge of a patient liable to
be detained under section 2 above if they are satisfied—

(i) that he is not then suffering from mental disorder
or from mental disorder of a nature or degree which
warrants his detention in a hospital for assessment (or
for assessment followed by medical treatment) for at least
a limited period; or

(i) that his detention as aforesaid is not justified in
the interests of his own health or safety or with a view
to the protection of other persons;

(b) the tribunal shall direct the discharge of a patient liable
to be detained otherwise than under section 2 above if
they are satisfied —

(i) that he is not then suffering from mental illness,
psychopathic disorder, severe mental impairment or
mental impairment or from any of those forms of disorder
of a nature or degree which makes it appropriate for him
to be liable to be detained in a hospital for medical
treatment; or

(i) that it is not necessary for the health or safety of
the patient or for the protection of other persons that he
should receive such treatment; or
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(iii) in the case of an application by virtue of paragraph
(g) of section 66(1) above, that the patient, if released,
would not be likely to act in a manner dangerous to other
persons or to himself.

(2) In determining whether to direct the discharge of patient
detained otherwise than under section 2 above in a case not
falling within paragraph (b) of subsection (1) above, the tribunal
shall have regard—

(a) to the likelihood of medical treatment alleviating or pre-
venting a deterioration of the patient’s condition; and

(b) in the case of a patient suffering from mental illness
or severe mental impairment, to the likelihood of the
patient, if discharged, being able to care for himself, to
obtain the care he needs or to guard himself against
serious exploitation.

(3) A tribunal may under subsection (1) above direct the dis-
charge of a patient on a future date specified in the direction;
and where a tribunal do not direct the discharge of a patient
under that subsection the tribunal may—

(a) with a view to facilitating his discharge on a future date,
recommend that he be granted leave of absence or
transferred to another hospital or into guardianship;
and

(b) further consider his case in the event of any such recom-
mendation not being complied with.

(3A) Where, in the case of an application to a tribunal by or
in respect of a patient who is liable to be detained in pursuance
of an application for admission for treatment or by virtue of an
order or direction for his admission or removal to hospital under
Part III of this Act, the tribunal do not direct the discharge of
the patient under subsection (1) above, the tribunal may—

(a) recommend that the responsible medical officer consider
whether to make a supervision application in respect of
the patient; and

(b) further consider his case in the event of no such appli-
cation being made.!

(4) Where application is made to a Mental Health Review
Tribunal by or in respect of a patient who is subject to guardian-

1 Subsections (3A) and (4A) and words in square brackets in Subsection (5). Inserted
w.e.f. 1st April 1996 by Mental Health (Patients in the Community) Act 1995, s. 1(2)
and Sch. 1, para. 10(2)(3)(4).
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ship under this Act, the tribunal may in any case direct that the
patient be discharged, and shall so direct if they are satisfied—

(a) that he is not then suffering from mental illness, psycho-
athic disorder, severe mental impairment or mental
impairment; or

(b) that it is not necessary in the interests of the welfare of
the patient, or for the protection of other persons, that
the patient should remain under such guardianship.

(4A) Where application is made to a Mental Health Review
Tribunal by or in respect of a patient who is subject to after-care
under supervision (or, if he has not yet left hospital, is to be so
subject after he leaves hospital), the tribunal may in any case
direct that the Eatient shall cease to be so subject (or not become
subject), and shall so direct if they are satisfied—

(a) in a case where the patient has not yet left hospital, that
the conditions set out in section 25A(4) above are not
complied with; or

(b) in any other case, that the conditions set out in section
25G(4) above are not complied with.!

(5) Where application is made to a Mental Health Review
Tribunal under any provision of this Act by or in respect of a
patient and the tribunal do not direct that the patient be dis-
charged [or, if he is (or is to be) subject to after-care under
supervision, that he cease to be so subject (or not become so
subject)],* the tribunal may, if satisfied that the patient is suffer-
ing from a form of mental disorder other than the form specified
in the application, order or direction relating to him, direct that
that application, order or direction be amended by substituting
for the form of mental disorder specified in it such othe form of
mental disorder as appears to the tribunal to be appropriate.

(6) Subsections (1) to (5) above apply in relation to references
to a Mental Health Review Tribunal as they apply in relation to
applications made to such a tribunal by or in respect of a patient.

(7) Subsection (1) above shall not apply in the case of a restric-
ted patient except as provided in sections 73 and 74 below.

! Subsections (3A) and (4A) and words in square brackets in Subsection (5) inserted
w.e.f. 1st April 1996 by Mental Health (Patients in the Community) Act 1995, s. 1(2)
and Sch. 1, para. 10(2)(3)(4). NOTE: The provisions of subsection (4A) are modified in
respect of patients subject to community care orders in Scotland who intend to reside in
England or Wales, see The Mental Health (Patients in the Community) (Transfers from
Scotland) Regulations 1996 (S.I. No. 295).
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Power to discharge restricted patients

73.—(1) Where an application to a Mental Health Review
Tribunal is made by a restricted patient who is subject to a
restriction order, or where the case of such a patient is referred
to such a tribunal, the tribunal shall direct the absolute discharge
of the patient if satisfied—

(a) as to the matters mentioned in paragraph (b)(i) or (ii) of
section 72(1) above; and

(b) that it is not agprogriate for the patient to remain liable
to be recalled to hospital for further treatment.

(2) Where in the case of any such patient as is mentioned in
subsection (1) above the tribunal are satisfied as to the matters
referred to in garagraph (a) of that subsection but not as to the
matter referred to in paragr:a;j)h (b) of that subsection the tribunal
shall direct the conditional discharge of the patient.

(3) Where a patient is absolutely discharged under this section
he shall thereupon cease to be liable to be detainesd by virtue
of the relevant hospital order, and the restriction order shall
cease to have effect accordingly.

(4) Where a patient is conditionally discharged under this sec-
tion—

(2) he may be recalled by the Secretary of State under sub-
section (3) of section 42 above as if he had been con-
ditionally discharged under subsection (2) of that sec-
tion; and

(b) the patient shall comply with such conditions (if any) as
may be imposed at the time of discharge by the tribunal
or at any subsequent time by the Secretary of State.

(5) The Secretary of State may from time to time vary any
condition imposed (whether by the tribunal or by him) under
subsection (4) above.

(6) Where a restriction order in respect of a patient ceases to
have effect after he has been conditionally discharged under this
section the patient shall, unless previously recalled, be deemed
to be absolutely discharged on the date when the order ceases
to have effect and shall cease to be liable to be detained by virtue
of the relevant hospital order.

(7) A tribunal may defer a direction for the conditional dis-
charge of a patient until such arrangements as appear to the
tribunal to be necessary for that purpose have been made to
their satisfaction; and where by virtue of any such deferment no
direction has been given on an application or reference before
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the time when the patient’s case comes before the tribunal on a
subsequent application or reference, the previous application or
reference shall be treated as one on which no direction under
this section can be given.

(8) This section is without prejudice to section 42 above.

Restricted patients subject to restriction directions

74.—(1) Where an application to a Mental Health Review
Tribunal is made by a restricted patient who is subject to a
[limitation direction or]' restriction direction, or where the case
of such a patient is referred to such a tribunal, the tribunal —

(a) shall notify the Secretary of State whether, in their
opinion, the patient would, if subject to a restriction
order, be entitled to be absolutely or conditionally dis-
charged under section 73 above; and

(b) if they notify him that the patient would be entitled to
be conditionally discharged, may recommend that in
the event of his not being discharged under this section
he should continue to be detained in hospital.

(2) If in the case of a patient not falling within subsection (4)
below—

(a) the tribunal notify the Secretary of State that the patient
would be entitled to be absolutely or conditionally dis-
charged; and

(b) within the period of 90 days beginning with the date of
that notification the Secretary of State givs notice to the
tribunal that the patient may be so discharged,

the tribunal shall direct the absolute or, as the case may be, the
conditional discharge of the patient.

(3) Where a patient continues to be liable to be detained in a
hospital at the end of the period referred to in subsection (2)(b)
above because the Secretary of State has not given the notice
there mentioned, the managers of the hospital shall, unless the
tribunal have made a recommendation under subsection (1)(b)
above, transfer the patient to a prison or other institution in
which he might have been detained if he had not been removed
to hospital, there to be dealt with as if he had not been so
removed.

(4) If, in the case of a patient who is subject to a transfer

! Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(10) and Commencement Order No. 2, S.I. 1997, No.
2200.
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direction under section 48 above, the tribunal notify the Secretary
of State that the patient would be entitled to be absolutely or
conditionally discharged, the Secretary of State shall, unless the
tribunal have made a recommendation under subsection (1)(b)
above, by warrant direct that the patient be remitted to a prison
or other institution in which he might have been detained if he
had not been removed to hospital, there to be dealt with as if he
had not been so removed.

(5) Where a patient is transferred or remitted under subsection
(3) or (4) above [the relevant hospital direction and the limitation
direction or, as the case may be,|! the relevant transfer direction
and the restriction direction shall cease to have effect on his
arrival in the prison or other institution.

(6) Subsections (3) to (8) of section 73 above shall have effect
in relation to this section as they have effect in relation to that
section, taking references to the relevant hospital order and the
restriction order as references to [the hospital direction and the
limitation direction order or, as the case may be, to]” the transfer
direction and the restriction direction.

(7) This section is without prejudice to sections 50 to 53 above
in their application to patients who are not discharged under this
section.

Applications and references concerning conditionally discharged
restricted patients

75.—(1) Where a restricted patient has been conditionally dis-
charged under section 42(2), 73 or 74 above and is subsequently
recalled to hospital —

(a) the Secretary of State shall, within one month of the day
on which the patient returns or is returned to hospital,
refer his case to a Mental Health Review Tribunal; and

(b) section 70 above shall apply to the patient as if the rele-
vant hospital order|, hospital direction]® or transfer
direction had been made on that day.

(2) Where a restricted patient has been conditionally dis-

! Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(11) and Commencement Order No. 2, S.I. 1997, No.
2200.

2 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(12) and Commencement Order No. 2, S.I. 1997, No.
2200.

3 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(13) and Commencement Order No. 2, S.I. 1997, No.
2200.
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charged as aforesaid but has not been recalled to hospital he may
apply to a Mental Health Review Tribunal —

(a) in the period between the expiration of 12 months and
the expiration of two years beginning with the date on
which he was conditionally discharged; and

(b) in any subsequent period of two years.

(3) Sections 73 and 74 above shall not ap ly to an application
under subsection (2) above but on any such application the tri-
bunal may—

(a) vary any condition to which the patient is subject in
connection with his discharge or impose any condition
which might have been imposed in connection there-
with; or

(b) direct that the restriction order or restriction direction to
which he is subject shall cease to have effect;

and if the tribunal give a direction under aragr?iph (b) above
the patient shall cease to be liable to be detained by virtue of
the relevant hospital order or transfer direction.

General

Visiting and examination of patients

76.—(1) For the purpose of advising whether an application
to a Mental Health Review Tribunal should be made by or in
respect of a patient who is liable to be detained or subject to
guardianship [or to after-care under supervision (or, if he has
not yet left hospital, is to be subject to after-care under super-
vision after he leaves hospital];' under Part II of this Act or of
furnishing information as to the condition of a patient for the
purposes of such an application, any registered medical prac-
titioner authorised by or on behalf of the patiént or other person
who is entitled to make or has made the application—

(2) may at any reasonable time visit the patient and examine
him in private, and

(b) may require the production of and inspect any records
relating to the detection or treatment of the patient in

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1, para. 11(a)(b). NOTE: The provisions
of subsection (1) are modified in respect of patients subject to community care orders in
Scotland who intend to reside in England or Wales, see The Mental Health (Patients in
the Community) (Transfers from Scotland) Regulations 1996 (S.I. No. 295).
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any hospital [or to any after-care services provided for
the patient under section 117 below].!

(2) Section 32 above shall apply for the purposes of this section
as it applies for the purposes of Part II of this Act.

General provisions concerning tribunal applications

77.—(1) No application shall be made to a Mental Health
Review Tribunal by or in respect of a patient except in such
cases and at such times as are expressly provided by this Act.

(2) Where under this Act any person is authorised to make
an application to a Mental Health Review Tribunal within a
specified period, not more than one such application shall be
made by that person within that period but for that purpose
there shall be disregarded any application which is withdrawn in
accordance with ru%es made under section 78 below.

(3) Subject to subsection (4) below an application to a Mental
Health Review Tribunal authorised to be made by or in respect
of a patient under this Act shall be made by notice in writing
addressed to the tribunal for the area in which the hospital in
which the patient is detained is situated or in which the patient
is residing under guardianship [or when subject to after-care
under supervision (or in which he is to reside on becoming so
subject after leaving hospital)]? as the case may be.

(4) Any application under section 75(2) above shall be made
to the tribunal for the area in which the patient resides.

Procedure of tribunals

78.—(1) The Lord Chancellor may make rules with respect to
the making of applications to Mental Health Review Tribunals
and with respect to the proceedings of such tribunals and matters
incidental to or consequential on such proceedings.

(2) Rules made under this section may in particular make
provision—

(a) for enabling a tribunal, or the chairman of a tribunal, to
postpone the consideration of any application by or in
respect of a patient, or of any such application of any

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1, para. 11(a)(b). NOTE: The provisions
of subsection (1) are modified in respect of patients subject to community care orders in
Scotland who intend to reside in England or Wales, see The Mental Health (Patients in
the Community) (Transfers from Scotland) Regulations 1996 (S.I. No. 295).

2 Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 12.
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specified class, until the expiration of such period (not
exceeding 12 months) as may be specified in the rules
from the date on which an application by or in respect
of the same patient was last considered and determined
by that or any other tribunal under this Act;

(b) for the transfer of proceedings from one tribunal to
another in any case where, after the making of the
application, the patient is removed out of the area of
the tribunal to which it was made;

(c) for restricting the persons qualified to serve as members
of a tribunal for the consideration of any application,
or of an application of any specified class;

(d) for enabling a tribunal to dispose of an application with-
out a formal hearing where such a hearing is not
requested by the applicant or it appears to the tribunal
that such a hearing would be detrimental to the health
of the patient; '

(e) for enabling a tribunal to exclude members of the public,
or any specified class of members of the public, from
any proceedings of the tribunal, or to prohibit the publi-
cation of reports of any such proceedins or the names
of any persons concerned in such proceedings;

(f) for regulating the circumstances in which, and the per-
sons by whom, applicants and patients in respect of
whom applications are made to a tribunal may, if not
desiring to conduct their own case, be represented for
the purposes of those applications;

(g) for regulating the methods by which information relevant
to an application may be obtained by or furnished to
the tribunal, and in particular for authorising the mem-
bers of a tribunal, or any one or more of them, to visit
and interview in private any patient by or in respect of
whom an application has been made;

(h) for making available to any applicant, and to any patient
in respect of whom an application is made to a tribunal,
copies of any documents obtained by or furnished to
the tribunal in connection with the application, and a
statement of the substance of any oral information so
obtained or furnished except where the tribunal con-
siders it undesirable in the interests of the patient or
for other special reasons;

(i) for requiring a tribunal, if so requested in accordance
with the rules, to furnish such statements of the reasons
for any decision given by the tribunal as may be pre-
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scribed by the rules, subject to any provision made by
the rules for withholding such a statement from a patient
or any other person in cases where the tribunal con-
siders that furnishing it would be undesirable in the
interests of the patient or for other special reasons;

(j) for conferring on the tribunals such ancillary powers as
the Lord Chancellor thinks necessary for the purposes
of the exercise of their functions under this Act;

(k) for enabling any functions of a tribunal which relate to
matters preliminary or incidental to an application to
be performed by the chairman of the tribunal.

(3) Subsections (1) and (2) above apply in relation to refer-
ences to Mental Health Review Tribunals as they apply in
relation to applications to such tribunals by or in respect of
patients.

(4) Rules under this section may make provision as to the
procedure to be adopted in cases concerning restricted patients
and, in particular—

(a) for restricting the pérsons qualified to serve as president
of a tribunal for the consideration of an application or
reference relating to a restricted patient;

(b) for the transfer of proceedings from one tribunal to
another in any case where, after the making of a refer-
ence or application in accordance with section 71(4) or
77(4) above, the patient ceases to reside in the area of
the tribunal to which the reference or application was
made.

(5) Rules under this section may be so framed as to apply to
all applications or references or to applications or references to
any specified class and may make different provision in relation
to different cases.

(6) Any functions conferred on the chairman of a Mental
Health Review Tribunal by rules under this section may, if for
any reason he is unable to act, be exercised by another member
of that tribunal appointed by him for the purpose.

(7) A Mental Health Review Tribunal may gay allowances in
respect of travelling expenses, subsistence and loss of earnings
to any person attending the tribunal as an applicant or witness,
to the patient who is the subject of the proceedings if he attends
otherwise than as the applicant or a witness and to any person
(other than counsel or a solicitor) who attends as the representa-
tive of an applicant.

(8) A Mental Health Review Tribunal may, and if so required
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by the High Court shall, state in the form of a special case for
determination by the High Court any question of law which may
arise before them.

(9) [Part I of the Arbitration Act 1996] shall not apply to any
proceedings before a Mental Health Review Tribunal except so
far as any provisions of that Act may be applied, with or without
modifications, by rules made under this section.

Interpretation of Part V

79.—(1) In this Part of this Act “restricted patient” means a
patient who is subject to a restriction order], limitation direction]!
or restriction direction and this Part of this Act shall, subject to
the provisions of this section, have effect in relation to any person
who—

(@) is subject to a direction which by virtue of section 46(3)
above has the same effect as a hospital order and a
restriction order; or

(b) is treated as subject to a hospital order and a restriction
order by virtue of an order under section 5(1) of the -
Criminal Procedure (Insanity) Act 1964 or section 6 or
14(1) of the Criminal Appeal Act 1968; or

(c) is treated as subject to a hospital order and a restriction
order or to a transfer direction and a restriction direc-
tion by virtue of section 82(2) or 85(2) below or [section
77(2) of the Mental Health (Scotland) Act 1984].2

as it has effect in relation to a restricted patient.

(2) Subject to the following provisions of this section, in this
Part of this Act “the relevant hospital order”[, ‘“the relevant
hospital direction”]® and ‘“the relevant transfer direction”, in
relation to a restricted patient, mean the hospital order|, the
hospital direction]® or transfer direction by virtue of which he is
liabﬁ)e to be detained in a hospital.

(3) In the case of a person within paragraph (a) of subsection
(1) above, references in this Part of this Act to the relevant
hospital order or restriction order shall be construed as references
to the direction referred to in that paragraph.

! Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(14) and Commencement Order No. 2, S.I. 1997, No.
2200.

 Words in square brackets substituted by the M. H. (Scotland) Act 1984, Sch. 3.

* Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(15) and Commencement Order No. 2, S.I. 1997, No.
2200.
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(4) In the case of a person within paragraph (b) if subsection
(1) above references in this Part of this Act to the relevant
hospital order or restriction order shall be construed as references
to the order under the provisions mentioned in that paragraph.

(5) In the case of a person within paragraph (c) of subsection
(1) above, references in this Part of this Act to the relevant
hospital order, the relevant transfer direction, the restriction
under section 48 above shall be construed as references to the
hospital order, transfer direction, restriction order, restriction
direction or transfer direction under that section to which that
person is treated as subject by virtue of the provisions mentioned
in that paragraph.

(6) In this Part of this Act, unless the context otherwise
requires, ‘hospital” means a hospital [and “the responsible medi-

cal officer’” means the responsible medical officer]' within the
meaning of Part II of this Act.

[(7) In this Part of this Act any reference to the area of a
tribunal is—

(a) in relation to a tribunal for a region of England, a refer-
ence to that region; and

(b) in relation to the tribunal for Wales, a reference to
Wales)?

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 13.

2 Subsection (7) inserted w.e.f. 1st April 1996 by the Health Authorities Act 1995,
s. 2 and Sch. 1, para. 107(7).
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ParT VI

REMoOvAL AND RETURN OF PATIENTS WITHIN
Unritep KINGDOM, ETC

Removal to Scotland

Removal of patients to Scotland

80.—(1) If it appears to the Secretary of State, in the case of
a patient who is for the time being liable to be detained or subject
to guardianship under this Act (otherwise than by virtue of sec-
tion 35, 36, or 38 above), that it is in the interests of the patient
to remove him to Scotland, and that arrangements have been
made for admitting him to a hospital or, as the case may be, for
receiving him into guardianship there, the Secretary of State may
authorise his removal to Scotland and may give any necessary
directions for his conveyance to his destination.

(2) Subject to the provisions of subsection (4) below, where a
patient liable to be detained under this Act by virtue of an
application, order or direction under any enactment in force in
England and Wales is removed under this section and admitted
to a hospital in Scotland, he shall be treated as if on the date of his
admission he had been so admitted in pursuance of an application
forwarded to the Health Board responsible for the administration
of the hospital, or an order or direction made or given, on that
date under the corresponding enactment in Scotland, and, where
he is subject to a restriction order or restriction direction under
any enactment in this Act, as if he were subject to a [restriction
order or restriction]' direction under the corresponding enact-
ment in force in Scotland.

(3) Where a patient subject to guardianship under this Act by
virtue of an application, order or direction under any enactment
in force in England and Wales is removed under this section and
received into guardianship in Scotland, he shall be treated as if
on the date on which he arrives at the place where he is to reside
he had been so received in pursuance of an application, order or
direction under the corresponding enactment in force in Scot-
land, and as if the application had been forwarded or, as the
case may be, the order or direction had been made or given on
that date.

(4) Where a person removed under this section was immedi-
ately before his removal liable to be detained by virtue of an

! Words in square brackets substituted by Mental Health (Amendment) (Scotland)
Act 1983, sec. 39(2) and Sch. 2, para. 1.
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application for admission for assessment under this Act, he shall,
on his admission to a hospital in Scotland, be treated as if he
had been admitted to the hospital in pursuance of an emergency
recommendations under the [Mental Health (Scotland) Act 1984]
made on the date of his admission. -

(5) Where a patient removed under this section was immedi-
ately before his removal liable to be detained under this Act by
virtue of a transfer direction given while he was serving a sen-
tence of imprisonment (within the meaning of section 47(5)
above) imposed by a court in England and Wales, he shall be
{reecllted as if the sentence had been imposed by a court in Scot-
and.

(6) Where a person removed under this section was immedi-
ately before his removal subject to a restriction order or restric-
tion direction of limited duration, [the restriction order or restric-
tion direction to which he is subject by virtue of subsection (2)
of this section shall expire on the date on which he first-men-
tioned order or direction would have expired if he had not been
so removed.]!

(7) In this section ‘“‘hospital” has the same meaning as in the
[Mental Health (Scotland) Act 1984].

Transfer of responsibility for patients to Scotland

80A.—(1) If it appears to the Secretary of State, in the case
of a patient who—

(a) is subject to a restriction order under section 41 above;
and

(b) has been conditionally discharged under section 42 or
73 above,

that a transfer under this section would be in the interests of the
patient, the Secretary of State may, with the consent of the
Minister exercising corresponding functions in Scotland, transfer
responsibility for the patient to that Minister.

(2) Where responsibility for such a patient is transferred under
this section, the patient shall be treated —

(a) as if on the date of the transfer he had been con-
ditionally discharged under the corresponding enact-
ment in force in Scotland; and

(b) as if he were subject to a restriction order under the
corresponding enactment in force in Scotland.

! Words in square brackets substituted by Mental Health (Amendment) (Scotland)
Act 1983, sec. 39(2) and Sch. 2, para. 1.
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(3) Where a patient responsibility for whom is transferred
under this section was immediately before the transfer subject to
a restriction order of limited duration, the restriction order to
which he is subject by virtue of subsection (2) above shall expire
on the date on which the first-mentioned order would have
expired if the transfer had not been made.!

Removal to and from Northern Ireland

Removal of patients to Northern Ireland

81.—(1) If it appears to the Secretary of State, in the case of
a patient who is for the time being liable to be detained or subject
to guardianship under this Act (otherwise than by virtue of sec-
tion 35, 36 or 38 above), that it is in the interests of the patient
to remove him to Northern Ireland, and that arrangements have
been made for admitting him to a hospital or, as the case may
be, for receiving him into guardianship there, the Secretary of
State may authorise his removal to Northern Ireland and may
give any necessary directions for his conveyance to his desti-
nation.

(2) Subject to the provisions of subsections (4) and (5) below,
where a patient liable to be detained under this Act by virtue of
an application, order or direction under any enactment in force
in England and Wales is removed under this section and admitted
to a hospital in Northern Ireland, he shall be treated as if on the
date of his admission he had been so admitted in pursuance of
an application made, or an order or direction made or given, on
that date under the corresponding enactment in force in Northern
Ireland, and, where he is subject to a restriction order or restric-
tion direction under any enactment in this Act, as if he were
subject to an order or direction under the corresponding enact-
ment in force in Northern Ireland.

(3) Where a patient subject to guardianship under this Act by
virtue of an application, order or direction under any enactment
in force in England and Wales is removed under this section and
received into guardianship in Northern Ireland, he shall be
treated as if on the date on which he arrives at the place where
he is to reside he had been so received in pursuance of an
application, order or direction under the corresponding enact-
ment in force in Northern Ireland, and as if the application had
been accepted or, as the case may be, the order or direction had
been made or given on that date.

! Section 80A inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 3, para. 1 and Commencement Order No. 2, S.1I. 1997, No. 2200.
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(4) Where a person removed under this section was immedi-
ately before his removal liable to be detained by virtue of an
application for admission for assessment under this Act, he shall,
on his admission to a hospital in Northern Ireland, be treated as
if he had been admitted to the hospital in pursuance of an appli-
cation for admission under section 12 of the Mental Health Act
(Northern Ireland) 1961 made on the date of his admission.

(5) Where a person removed under this section was immedi-
ately before his removal liable to be detained by virtue of an
application for admission for treatment under this Act, he shall,
%n his admission to a hospital in Northern Ireland, be treated as
1 —

(a) he had been admitted to the hosptial in pursuance of
an application for admission under section 12 of the
Mental Health Act (Northern Ireland) 1961 made on
the date of his admission; and

(b) a medical report under section 19 of that Act had been
made in respect of him on that date.

(6) Where a patient removed under this section was immedi-
ately before his removal liable to be detained under this Act by
virtue of a transfer direction given while he was serving a sen-
tence of imprisonment (within the meaning of section 47(5)
above) imposed by a court in England and Wales, he shall be
treated as if the sentence had been imposed by a court in
Northern Ireland.

(7) Where a person removed under this section was immedi-
ately before his removal subject to a restriction order or restric-
tion direction of limited duration, the order or direction restrict-
ing his discharge to which he is subject by virtue of subsection
(2) above shall expire on the date on which the restriction order
or restriction direction would have expired if he had not been so
removed.

(8) In this section ‘“‘hospital” has the same meaning as in the
Mental Health Act (Northern Ireland) 1961.

Transfer of responsibility for patients to Northern Ireland

81A.—(1) If it appears to the Secretary of State, in the case
of a patient who—

(a) is subject to a restriction order or restriction direction
under section 41 or 49 above; and :

(b) has been conditionally discharged under section 42 or
73 above,
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that a transfer under this section would be in the interests of the
patient, the Secretary of State may, with the consent of the
Minister exercising corresponding functions in Northern Ireland,
transfer responsibility for the patient to that Minister.

(2) Where responsibility for such a patient is transferred under
this section, the patient shall be treated —

(a) as if on the date of the transfer he had been con-
ditionally discharged under the corresponding enact-
ment in force in Northern Ireland; and

(b) as if he were subject to a restriction order or restriction
direction under the corresponding enactment in force
in Northern Ireland.

(3) Where a patient responsibility for whom is transferred
under this section was immediately before the transfer subject to
a restriction order of limited duration, the restriction order or
restriction direction to which he is subject by virtue of subsection
(2) above shall expire on the date on which the first-mentioned
order would have expired if the transfer had not been made.!

Removal to England and Wales of patients from Northern
Ireland

82.—(1) If it appears to the responsible authority, in the case
of a patient who is for the time being liable to be detained or
subject to guardianship under the Mental Health Act (Northern
Ireland) 1961, that it is in the interests of the patient to remove
him to England and Wales, and that arrangements have been
made for admitting him to a hospital or, as the case may be, for
receiving him into guardianship there, the responsible authority
may authorise his removal to England and Wales and may give
any necessary directions for his conveyance to his destination.

(2) Subject to the provisions of subsections (4) below, where
a patient liable to be detained under this Act of 1961 by virtue
of an application, order or direction under any enactment in
force in Northern Ireland is removed under this section and
admitted to a hospital in England and Wales, he shall be treated
as if on the date of his admission he had been so admitted in
pursuance of an application made, or an order or direction made
or given, on that date under the corresponding enactment in
force in England and Wales and, where he is subject to an order
or direction under any enactment in this Act of 1961 restricting
his discharge, as if he were subject to a restriction order or
restriction direction.

! Section 81A inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 3, para. 2 and Commencement Order No. 2, S.I. 1997, No. 2200.
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(3) Where a patient subject to guardianship under the said
Act of 1961 by virtue of an application, order or direction under
any enactment in force in Northern Ireland is removed under
this section and received into guardianship in England and Wales,
he shall be treated as if on the date on which he arrives at the
place where he is to reside he had been so received in pursuance
of an application, order or direction under the corresponding
enactment in force in Northern Ireland, and as if the application
had been accepted or, as the case may be, the order or direction
had been made or given on that date.

(4) Where a person removed under this section was immedi-
ately before his removal liable to be detained by virtue of an
application for admission under section 12 of the said Act of
1961 he shall—

(a) if a report under section 19 of that Act has not been
made in respect of him, be treated, on his admission to
a hospital in England and Wales, as if he had been
admitted to the hospital in pursuance of an application
for admission for assessment made on the date of his
admission;

(b) if a report under the said section 19 has been made in
respect of him, be treated, on his admission to a hospital
in England and Wales, as if he had been admitted to
the hospital in pursuance of an application for admission
for treatment made on the date of his admission.

(5) Where a person removed under this section was immedi-
ately before his removal liable to be detained under the said Act
of 1961 by virtue of a transfer direction given while he was servin
a sentence of imprisonment (within the meaning of section 58(6
of that Act) imposed by a court in Northern Ireland, he shall be
treated as if the sentence had been imposed by a court in England
and Wales.

(6) Where a person removed under this section was immedi-
ately before his removal subject to an order or direction of limited
duration, the restriction order or restriction direction to which
he is subject by virtue of subsection (2) above shall expire on the
date on which the first-mentioned order or direction would have
expired if he had not been so removed.

(7) In this section “the responsible authority” means the
Department of Health and Social Services for Northern Ireland
or, in relation to a patient who is subject to an order or direction
restricting his discharge, the Secretary of State.
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Transfer of responsibility for patients to England and Wales
from Northern Ireland

82A.—(1) If it appears to the relevant Minister, in the case of
a patient who—

(a) is subject to a restriction order or restriction direction
under Article 47(1) or 55(1) of the Mental Health
(Northern Ireland) Order 1986; and

(b) has been conditionally discharged under Article 48(2)
or 78(2) of that Order,

that a transfer under this section would be in the interests of the
patient, the Minister may, with the consent of the Secretary of
State, transfer responsibility for the patient to the Secretary of
State.

(2) Where responsibility for such a patient is transferred under
this section, the patient shall be treated—

(a) as if on the date of the transfer he had been con-
ditionally discharged under section 42 or 73; and

(b) as if he were subject to a restriction order or restriction
direction under section 41 or 49 above.

(3) Where a patient responsibility for whom is transferred
under this section was immediately before the transfer subject to
a restriction order of limited duration, the restriction order or
restriction direction to which he is subject by virtue of subsection
(2) above shall expire on the date on which the first-mentioned
order or direction would have expired if the transfer had not
been made.

(4) In this section “the relevant Minister’ means the Minister
exercising in Northern Ireland functions corresponding to those
of the Secretary of State.!

Removal to and from Channel Island and Isle of Man

Removal of patients to Channel Island and Isle of Man

83. If it appears to the Secretary of State, in the case of a
patient who is for the time being liable to be detained or subject
to guardianship under this Act (otherwise than by virtue of sec-
tion 35, 36 or 38 above), that it is in the interests of the patient
to remove him to any of the Channel Islands or the the Isle of
Man, and that arrangements have been made for admitting him

! Section 82A inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 3, para. 3 and Commencement Order No. 2, S.I. 1997, No. 2200.
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to a hospital or, as the case may be, for receiving him into
guardianship there, the Secretary of State may authorise his
removal to the island in question and may give any necessary
directions for his conveyance to his destination.

Transfer of responsibility for patients to Channel Islands or Isle
of Man

83A. If it appears to the Secretary of State, in the case of a
patient who—

(a) is subject to a restriction order or restriction direction
under section 41 or 49 above; and

_ (b) has been conditionally discharged under section 42 or
73 above,

that a transfer under this section would be in the interests of the
patient, the Secretary of State may, with the consent of the
authority exercising corresponding functions in any of the Chan-
nel Islands or in the Isle of Man, transfer responsibility for the
patient to that authority.’

‘Removal to England and Wales of offenders found insane in
Channel Islands and Isle of Man

84.—(1) The Secretary of State may by warrant direct that
any offender found by a court in any of the Channel Islands or
in the Isle of Man to be insane or to have been insane at the
time of the alleged offence, and ordered to be detained during
%er1 Majesty’s pleasure, be removed to a hospital in England and

ales.

(2) A patient removed under subsection (1) above shall, on
his reception into the hospital in England and Wales, be treated
as if he had been removed to that hospital in pursuance of a
direction under section 46 above.

(3) The Secretary of State may be warrant direct that any
patient removed under this section from any of the Channel
Islands or from the Isle of Man be returned to the island from
which he was so removed, there to be dealt with according to
law in all respects as if he had not been removed under this
section.

Patients removed from Channel Islands or Isle of Man

85.—(1) This section applies to any patient who is removed
to England and Wales from any of the Channel Islands or the

! Section 83A inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 3, para. 4 and Commencement Order No. 2, S.I. 1997, No. 2200.
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Isle of Man under a provision correspondings to section 83 above
and who immediately before his removal was liable to be
detained or subject to guardianship in the island in question
under a provision corresponding to an enactment contained in
this Act (other than section 35, 36 or 38 above).

(2) Where the patient is admitted to a hospital in England and
Wales he shall be treated as if on the date of his admission he
had been so admitted in pursuance of an application made, or
an order or direction made or given, on t%at date under the
corresponding enactment contained in this Act and, where he is
subject to an order or direction restricting his discharge, as if he
were subject to a restriction order or restriction direction.

(3) Where a patient is received into guardianship in England
and Wales he shall be treated as if on the date on which he
arrives at the place where he is to reside he had been so received
in pursuance of an application, order or direction under the
corresponding enactment contained in this Act and as if the
application had been accepted or, as the case may be, the order
or direction had been made or given on that date.

(4) Where the patient was immediately before his removal
liable to be detained by virtue of a transfer direction given while
he was serving a sentence of imprisonment imposed by a court
in the island in question, he shall be treated as if the sentence
had been imposed by a court in England and Wales.

(5) Where the patient was immediately before his removal
subject to an order or direction restricting his discharge, being
an order or direction of limited duration, the restriction order or
restriction direction to which he is subject by virtue of subsection
(2) above shall expire on the date on which the first-mentioned
order or direction would have expired if he had not been
removed.

(6) While being conveyed to the hospital referred to in subsec-
tion (2) or, as the case may be, the place referred to in subsection
(3) above, the patient shall be deemed to be in legal custody,
and section 138 below shall apply to him as if he were in legal
custody by virtue of section 137 below.

(7) In the case of a patient removed from the Isle of Man the
reference in subsection (4) above to a person serving a sentence
of imprisonment includes a reference to a person detained as
mentioned in section 60(6)(a) of the Mental Health Act 1974 (an
Act of Tynwald).

ISSUE No. 16
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Responsibility for patients transferred from Channel Islands or
Isle of Man :

85A.—(1) This section applies to any patient responsibility for
whom is transferred to the Secretary of State by the authority
exercising corresponding functions in any of the Channel Islands
or the Isle of Man under a provision corresponding to section
83A above.

(2) The patient shall be treated—

(a) as if on the date of the transfer he had been con-
ditionally discharged under section 42 or 73 above; and

(b) as if he were subject to a restriction order or resrtriction
direction under section 41 or 49 above.

(3) Where a patient was immediately before the transfer sub-
ject to an order or direction restricting his discharge, being an
order or direction of limited duration, the restriction order or
restriction direction to which he is subject by virtue of subsection
(2) above shall expire on the date on which the first-mentioned
order would have expired if the transfer had not been made.’

Removal of aliens

Removal of alien patients

86.—(1) This section applies to any patient who is neither a
British citizen nor a Commonwealth citizen having the right of
abode in the United Kingdom by virtue of section 2(1)(b) of the
Immigration Act 1971, being a patient who is receiving treatment
for mental illness as an in-patient in a hospital in England and
Wales or a hospital within the meaning of the Mental Health
Act (Northern Ireland) 1961 and is detained pursuant to—

(a) an application for admission for treatment or an appli-
cation under section 12 of the said Act of 1961;

(b) a hospital order under section 37 above or section 48 of
the said Act of 1961; or

(¢) an order or direction under this Act (other than under
section 35, 36 or 38 above) or the said Act of 1961
having the same effect as such a hospital order.

(2) If it appears to the Secretary of State that proper arrange-
ments have been made for the removal of a patient to whom
this section applies to a country or territory outside the United

! Section 85A inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 3, para. 5 and Commencement Order No. 2, S.I. 1997, No. 2200.
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Kingdom, the Isle of Man and the Channel Islands and for his
care or treatment there and that it is in the interests of the patient
to remove him, the Secretary of State may, subject to subsection
(3) below—

(a) by warrant authorise the removal of the patient from
the place where he is receiving treatment as mentioned
in subsection (1) above, and

(b) give such directions as the Secretary of State thinks fit
for the conveyance of the patient to his destination in
that country or territory and for his detention in any
place or on board any ship or aircraft until his arrival
at any specified port or place in any such country or
territory.

(3) The Secretary of State shall not exercise his powers under
subsection (2) above in the case of any patient except with the
approval of a Mental Health Review Tribunal or, as the case
may b;, of the Mental Health Review Tribunal for Northern
Ireland.

Return of patients absent without leave

Patients absent from hospitals in Northern Ireland
87.—(1) Any person who—

(a) under section 30 or section 108 of the Mental Health
Act (Northern Ireland) 1961 (which provide, respect-
ively, for the retaking of patients absent without leave
and for the retaking of patients escaping from custody);
or

(b) under the said section 30 as applied by section 34 of the
said Act of 1961 (which makes special provision as to
persons sentenced to imprisonment),

may be taken into custody in Northern Ireland, may be taken
into custody in, and returned to Northern Ireland from, England
and Wales by an approved social worker, by any constable or by
any person authorised by or by virtue of the said Act of 1961 to
take him into custody.

(2) This section does not apply to any person who is subject
to guardianship.

Patients absent from hospitals in England and Wales

88.—(1) Subject to the provisions of this section, any person
who, under section 18 above or section 138 below or under the
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said section 18 as applied by section 22 above, may be taken into
custody in England and Wales may be taken into custody in, and
returned to England and Wales from, any other part of the
United Kingdom or the Channel Islands or the Isle of Man.

(2) For the purposes of the enactments referred to in subsec-
tion (1) above, in their application by virtue of this section to
Scotland, Northern IrelandI,J the Channel Islands or the Isle of
Man, the expression “‘constable” includes a Scottish constable,
an officer or constable of the Royal Ulster Constabulary, a
member of the police in Jersey, an officer of police within the
meaning of section 43 of the Larceny (Guernsey) Law 1958 or
any corresponding law of the time being in force, or a constable
in the Isle fo Man, as the case may be.

(3) For the purposes of the said enactments in their application
by virtue of this section to Scotland or Northern Ireland, any
reference to an approved social worker shall be construed as
including a reference —

(a)in Scotland, to any mental health officer within the mean-
ing of the [Mental Health (Scotland) Act 1984]*;

(b) in Northern Ireland, to any social worker within the
meaning of the Mental Health Act (Northern Ireland)
1961.

(4) This section does not apply to any person who is subject
to guardianship.

Patients absent from hospitals in the Channel Islands or Isle of
Man

89.—(1) Any person who under any provision corresponding
to section 18 above or 138 below may be taken into custody in
any of the Channel Islands or the Isle of Man may be taken into
custody in, and returned to the island in question from, England
and Wales by an approved social worker or a constable.

(2) This section does not apply to any person who is subject
to guardianship.

General

Regulations for purposes of Part VI

90. Section 32 above shall have effect as if references in that
section to Part II of this Act included references to this Part of
this Act and to [Part VII of the Mental Health (Scotland) Act

! Words in square brackets substituted by the M.H. (Scotland) Act 1984, Sch. 3.
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1984]%, so far as those Parts apply to patients removed to England
and Wales thereunder.

General provisions as to patients removed from England and
Wales

91.—(1) Subject to subsection (2) below, where a patient
liable to be detained or subject to guardianship by virtue of an
application, order or direction under Part II or III of this Act
(other than section 35, 36 or 38 above) is removed from England
and Wales in pursuance of arrangements under this Part of this
Act, the application, order or direction shall cease to have effect
when he is duly received into a hospital or other institution, or
placed under guardianship, in pursuance of those arrangements.

(2) Where the Secretary of State exercises his powers under
section 86(2) above in respect of a patient who is detained pursu-
ant to a hospital order under section 37 above and in respect of
whom a restriction order is in force, those orders shall continue
in force so as to apply to the patient if he returns to England
and Wales at any time before the end of the period for which
those orders would have continued in force.

Interpretation of Part VI

92.—(1) References in this Part of this Act to a hospital, being
a hospital in England and Wales, shall be construed as references
to a hospital within the meaning of Part II of this Act.

(2) Where a patient is treated by virtue of this Part of this Act
as if he had been removed to a hospital in England and Wales
in pursuance of a direction under Part III of this Act, that direc-
tion shall be deemed to have been given on the date of his
reception into the hospital.

(3) A patient removed to England and Wales under this Part
of this Act or under [Part VII of the Mental Health (Scotland)
Act 1984]! shall be treated for the purposes of this Act as suffer-
ing from such form of mental disorder as may be recorded in his
case in pursuance of regulations made by virtue of section 90
above, and references in this Act to the form or forms of mental
disorder specified in the relevant application, order or direction
shall be construed as including references to the form or forms
of mental disorder so recorded.

(4) Sections 80 to 85A above shall have effect as if—

! Words in square brackets substituted by the M.H. (Scotland) Act 1984, Sch. 3.
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(a) any hospital direction under section 45A above were a
transfer direction under section 47 above; and

(b) any limitation direction under section 45A above were
a restriction direction under section 49 above.!

(5) Sections 80(5), 81(6) and 85(4) above shall have effect as
if any reference to a transfer direction given while a patient was
serving a sentence of imprisonment imposed by a court included
a reference to a hospital direction given by a court after imposing
a sentence of imprisonment on a patient.!

! Subsections (4) and (5) inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(16) and Commencement Order No. 2, S.I. 1997, No.
2200.
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ParT VII

MANAGEMENT OF PROPERTY AND AFFAIRS OF PATIENTS

Judicial authorities and Court of Protection

93.—(1) The Lord Chancellor shall from time to time nomi-
nate one or more judges of the Supreme Court (in this Act
referred to as “nominated judges”) to act for the purposes of
this Part of this Act.

(2) There shall continue to be an office of the Supreme Court,
called the Court of Protection, for the protection and manage-
ment, as provided by this Part of this Act, of the property and
affairs of persons under disability; and there shall continue to be
a Master of the Court of Protection appointed by the Lord
Chancellor under section 89 of the Supreme Court Act 1981.

(3) The Master of the Court of Protection shall take the oath
of allegiance and judicial oath in the presence of the Lord Chan-
cellor; and the Promissory Oaths Act 1868 shall have effect as if
the officers named in the Second Part of the Schedule to that
Act included the Master of the Court of Protection.

(4) The Lord Chancellor may nominate other officers of the
Court of Protection (in this Part of this Act referred to as “nomi-
nated officers™) to act for the purposes of this Part of this Act.

Exercise of judge’s fucntions: ‘‘the patient”’

94.—(1) [Subject to subsection (1A) below]' the functions
expressed to be conferred by this Part of this Act on the judge
shall be exercisable by the Lord Chancellor or by any nominated
judge, and shall also be exercisable by the Master of the Court
of Protection[, by the Public Trustee]*> or by any nominated
officer, but—

(a) in the case of the Master[, the Public Trustee]* or any
nominated officer, subject to any express provision on
the contrary in this Part of this Act or any rules made
under this Part of this Act,

(aa) in the case of the Public Trustee, subject to any direc-
tions of the Master, and so far only as may be provided
by any rules made under this Part of this Act or (subject
to any such rules) by directions of the Master,?

! Words in square brackets substituted by the M.H. (Scotland) Act 1984, Sch. 3.

2 Words in square brackets inserted by the Public Trustee and Administration of Funds
Act 1986, s. 2.

3 Paragraph (aa) inserted by the Public Trustee and Administration of Funds Act 1986.
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(b) in the case of any nominated officer, subject to any
directions of the Master and so far only as may be
provided by the instrument by which he is nominated ;

and references in this Part of this Act to the judge shall be
construed accordingly.

(1A) In such cases or circumstances as may be prescribed by
any rules under this Part of this Act or (subject to any such
rules) by directions of the Master, the functions of the judge
under this Part of this Act shall be exercised by the Public
Trustee (but subject to any directions of the Master as to their
exercise).!

(2) The functions of the judge under this Part of this Act shall
be exercisable where, after considering medical evidence, he is
satisfied that a person is incapable, by reason of mental disorder,
of managing and administering his property and affairs ; and a
person as to whom the judge is so satisfied is referred to in this
Part of this Act as a patient.

General functions of the judge with respect to property and
affairs of patient

95.—(1) The judge may, with respect to the property and
affairs of a patient, do or secure the doing of all such things as
appear necessary or expedient—

(a) for the maintenance or other benefit of the patient,

(b) for the maintenance or other benefit of members of the
patient’s family,

(c) for making provision for other persons or purposes for
whom or which the patient might be expected to pro-
vide if he were not mentally disordered, or

(d) otherwise for administering the patient’s affairs.

(2) In the exercise of the powers conferred by this section
regard shall be had first of all to the requirements of the patient,
and the rules of law which restricted the enforcement by a credi-
tor of rights against property under the control of the judge
in lunacy shall apply to property under the control of the judge ;
but, subject to the foregoing provisions of this subsection, the
judge shall, in administering a patient’s affairs, have regard to
the interests of creditors and also to the desirability of making
provision for obligations of the patient notwithstanding that they
may not be legally enforceable.

Powers of the judge as to patient’s property and affairs

96.—(1) Without prejudice to the generality of section 95
above, the judge shall have power to make such orders and
give such directions and authorities as he thinks fit for the pur-

. 918 6Subsection (1A) inserted by the Public Trustee and Administration of Funds Act
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poses of that section and in particular may for those purposes
make orders or give directions or authorities for—

(a) the control (with or without the transfer or vesting of
property or the payment into or lodgment in the
Supreme Court of money or securities) and manage-
ment of any property of the patient ;

(b) the sale, exchange, charging or other disposition of or
dealing with any property of the patient ;

(c) the acquisition of any property in the name or on behalf
of the patient ;

(d) the settlement of any property of the patient, or the gift
of any property of the patient to any such persons or
for any such purposes as are mentioned in paragraphs
(b) and (¢) of section 95(1) above ;

(e) the execution for the patient of a will making any pro-
vision (whether by way of disposing of property or
exercising a power or otherwise) which could be made
by a will executed by the patient if he were not mentally
disordered ;

() the carrying on by a suitable person of any profession,
trade or business of the patient ;

(g) the dissolution of a partnership of which the patient is
a member ;

(h) the carrying out of any contract entered into by the
patient ;

() the conduct of legal proceedings in the name of the
patient or on his behalf ;

(/) the reimbursement out of the property of the patient,
with or without interest, of money applied by any
person either in payment of the patient’s debts (whether
legally enforceable or not) or for the maintenance or
other benefit of the patient or members of his family
or in making provision for other persons or purposes
for whom or which he might be expected to provide
if he were not mentally disordered ;

(k) the exercise of any power (including a power to consent)
vested in the patient, whether beneficially, or as
guardian or trustee, or otherwise.

(2) If under subsection (1) above provision is made for the
settlement of any property of a patient, or the exercise of a
power vested in a patient of appointing trustees or retiring from
a trust, the judge may also make as respects the property settled
or trust property such consequential vesting or other orders as
the case may require, including (in the case of the exercise of
such a power) any order which could have been made in such
a case under Part IV of the Trustee Act 1925.

(3) Where under this section a settlement bas been made of
ISSUE NO. 1
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any property of a patient, and the Lord Chancellor or a nomi-
nated judge is satisfied, at any time before the death of the
patient, that any material fact was not disclosed when the settle-
ment was made, or that there has been any substantial change
in circumstances, he may by order vary the settlement in such
manner as he thinks fit, and give any consequential directions.

(4) The power of the judge to make or give an order, direc-
tion or authority for the execution of a will for a patient—
(a) shall not be exercisable at any time when the patient is
a minor, and

(b) shall not be exercised unless the judge has reason to
believe that the patient is incapable of making a valid
will for himself.

(5) The powers of a patient as patron of a benefice shall be
exercisable by the Lord Chancellor only.

Supplementary provisions as to wills executed under s. 96

97.—(1) Where under section 96(1) above the judge makes
or gives an order, direction or authority requiring or authorising
a person (in this section referred to as * the authorised person )
to execute a will for a patient, any will executed in pursuance
of that order, direction or authority shall be expressed to be
signed by the patient acting by the authorised person, and shall
be—

(a) signed by the authorised person with the name of
the patient, and with his own name, in the presence
of two or more witnesses present at the same time,
and

ib) attested and subscribed by those witnesses in the
presence of the authorised person, and

(c) sealed with the official seal of the Court of Protection.

(2) The Wills Act 1837 shall have effect in relation to any
such will as if it were signed by the patient by his own hand,
excer: that in relation to any such will—

iq) section 9 of that Act (which makes provision as to
the signing and attestation of wills) shall not apply,
and

(b) in the subsequent provisions of that Act any reference
to execution in the manner required by the previous
provisions of that Act shall be construed as a reference
tci):xecution in the manner required by subsection (1)
above.
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(3) Subject to the following provisions of this section, any
such will executed in accordance with subsection (1) above
shall have the same effect for all purposes as if the patient
were capable of making a valid will and the will had been
executed by him in the manner required by the Wills Act 1837.

(4) So much of subsection (3) above as provides for such
a will to have effect as if the patient were capable of making
a valid will—

(@) shall not have effect in relation to such a will in so
far as it disposes of any immovable property, other
than immovable property in England or Wales, and

(b) where at the time when such a will is executed the
patient is domiciled in Scotland or Northern Ireland
or in a country or territory outside the United King-
dom, shall not have effect in relation to that will in
so far as it relates to any other property or matter,
except any property or matter in respect of which,
under the law of his domicile, any question of his
testamentary capacity would fall to be determined in
accordance with the law of England and Wales.

Judge’s powers in cases of emergency

98. Where it is represented to the judge, and he has reason
to believe, that a person may be incapable, by reason of mental
disorder, of managing and administering his property and affairs,
and the judge is of the opinion that it is necessary to make
immediate provision for any of the matters referred to in
section 95 above, then pending the determination of the question
whether that person is so incapable the judge may exercise
in relation to the property and affairs of that person any of the
powers conferred on him in relation to the property and affairs
of a patient by this Part of this Act so far as is requisite for
enabling that provision to be made.

Power to appoint receiver

99.—(1) The judge may by order appoint as receiver for a
patient a person specified in the order or the holder for the time
being of an office so specified.

(2) A person appointed as receiver for a patient shall do all
such things in relation to the property and affairs of the patient
as the judge, in the exercise of the powers conferred on him by
sections 95 and 96 above, orders or directs him to do and
may do any such thing in relation to the property and affairs
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of the patient as the judge, in the exercise of those powers,
authorises him to do.

(3) A receiver appointed for any person shall be discharged
by order of the judge on the judge being satisfied that that
person has become capable of managing and administering his
property and affairs, and may be discharged by order of the
judge at any time if the judge considers it expedient to do so;
and a receiver shall be discharged (without any order) on the
death of the patient.

Vesting of stock in curator appointed outside England and
Wales
160.—(1) Where the judge is satisfied—

(@) that under the law prevailing in a place outside England
and Wales a person has been appointed to exercise
powers with respect to the property or affairs of any
other person on the ground (however formulated) that
that other person is incapable, by reason of mental
disorder, of managing and administering his property
and affairs, and

(b) that having regard to the nature of the appointment and
to the circumstances of the case it is expedient that the
judge should exercise his powers under this section,

the judge may direct any stock standing in the name of the said
other person or the right to receive the dividends from the stock
to be transferred into the name of the person so appointed or

otherwise dealt with as requested by that person, and may give.

such directions as the judge thinks fit for dealing with accrued
dividends from the stock.

(2) In this section “ stock ” includes shares and also any fund,
annuity or security transferable in the books kept by any body
corporate or unincorporated company or society, or by an
instrument of transfer either alone or accompanied by other
formalities, and “ dividends ” shall be construed accordingly.

Preservation of interests in patient’s property

101.—(1) Where any property of a person has been disposed
of under this Part of this Act, and under his will or his intestacy,
or by any gift perfected or nomination taking effect on his death,
any other person would have taken an interest in the property
but for the disposal—

(a) he shall take the same interest, if and so far as circum-
stances allow, in any property belonging to the estate
of the deceased which represents the property disposed
of ; and
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(b) if the property disposed of was real property any prop-
erty representing it shall so long as it remains part of
his estate be treated as if it were real property.

(2) The judge, in ordering, directing or authorising under this
Part of this Act any disposal of property which apart from this
section would result in the conversion of personal property into
real property, may direct that the property representing the
property dispcsed of shall, so long as it remains the property of
the patient or forms part of his estate, be treated as if it wer
personal property.

(3) References in subsections (1) and (2) above to the disposal
of property are references to—

(a) the sale, exchange, charging or other dealing (otherwise
than by will) with property other than money,

(b) the removal of property from one place to another,
(c) the application of money in acquiring property, or
(d) the transfer of money from one account to another ;

and references to property representing property disposed of
shall be construed accordingly and as including the result of
successive disposals.

(4) The judge may give such directions as appear to him
necessary or expedient for the purpose of facilitating the opera-
tion of subsection (1) above, including the carrying of money
to a separate account and the transfer of property other than
money.

(5) Where the judge has ordered, directed or authorised the
expenditure of money for the carrying out of permanent im-
provements on, or otherwise for the permanent benefit of, any
property of the patient, he may order that the whole or any part
of the money expended or to be expended shall be a charge
upon the property, whether without interest or with interest at a
specified rate; and an order under this subsection may provide
for excluding or restricting the operation of subsection (1) above.

(6) A charge under subsection (5) above may be made in
favour of such person as may be just, and in particular, where
the money charged is paid cut of the patient’s general estate,
may be made in favour of a person as trustee for the patient ; but
no charge under that subsection shall confer any right of sale
or foreclosure during the lifetime of the patient.

Lord. Chancellor’s Visitors
102.—(1) There shall contirue to be the following panels of
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Lord Chancellor’s Visitors of patients constituted in accordance
with this section, namely —

(a) a panel of Medical Visitors;
(b) a panel of Legal Visitors; and

(c) a panel of General Visitors (being Visitors who are not
required by this section to possess either a medical or
legal qualification for appointment).

(2) Each panel shall consist of persons appointed to it by the
Lord Chancellor, the appointment of each person being for such
term and subject to such conditions as the Lord Chancellor may
determine.

(3) A person shall not be qualified to be appointed—

(a) to the panel of Medical Visitors unless he is a registered
medical practitioner who appears to the Lord Chan-
cellor to have special knowledge and experience of cases
of mental disorder;

(b) to the panel of Legal Visitors unless [he has a 10 year
general qualification, within the meaning of section 71
of the Courts and Legal Services Act 1990.]!

(4) If the Lord Chancellor so determines in the case of any
Visitor appointed under this section, he shall be paid out of
money provided by Parliament such remuneration and allow-
ances as the Lord Chancellor may, with the concurrence of the
Treasury, determine.

Functions of Visitors

103.—(1) Patients shall be visited by Lord Chancellor’s Visi-
tors in such circumstances, and in such manner, as may be
prescribed by directions of a standing nature given by the Master
of the Court of Protection with the concurrence of the Lord
Chancellor. :

(2) Where it appears to the judge in the case of any patient
that a visit by a Lord Chancellor’s Visitor is necessary for the
purpose of investigating any particular matter or matters relating
to the capacity of the patient to manage and administer his
property and affairs, or otherwise relating to the exercise in
relation to him of the functions of the judge under this Part of
this Act, the judge may order that the patient shall be visited for
that purpose.

(3) Every visit failing to be made under subsection (1) or (2)
above shall be made by a General Visitor unless, in a case where

! Words in square brackets substituted wef 1 January 1991 by the Courts and Legal
Services Act 1990. Sch. 10 para. 51 and Commencement No. 2 Order (S.I. 1991 No.
2484). K
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it appears to the judge that it is in the circumstances essential
for the visit to be made by a Visitor with medical or legal qualifi-
cations, the judge directs that the visit shall be made by a Medical
or a Legal Visitor.

(4) A Visitor makin% a visit under this section shall make such
report on the visit as the judge may direct.

(5) A Visitor making a visit under this section may interview
the patient in private.

(6) A Medical Visitor making a visit under this section may
carry out in private a medical examination of the patient and
may require the production of and inspect any medical records
relating to the patient.

~ (7) The Master of the Court of Protection may visit any patient
for the purpose mentioned in subsection (2) above and may
interview the patient in private. :

(8) A report made by a Visitor under this section, and infor-
mation contained in such a report, shall not be disclosed except
to the judge and any person authorised by the judge to receive
the disclosure.

(9) If any person discloses any report or information in contra-
vention of subsection (8) above, he shall be guilty of an offence
and liable on summary conviction to imprisonment for a term
not exceeding three months or to a fine not exceeding level 3 on
the standard scale or both.

(10) In this section references to patients include references
to persons alleged to be incapable, by reason of mental disorder,
of managing and administering their property and affairs.

General powers of the judge with respect to proceedings

104.—(1) For the purposes of any proceedings before him with
respect to persons suffering or alleged to be suffering from mental
disorder, the judge shall have the same powers as are vested in
the High Court in respect of securing the attendance of witnesses
and the production of documents.

(2) Subject to the provisions of this section, any act or
omission in the course of such proceedings which, if occurring in
the course of proceedings in the High Court would have been a
contempt of the Court, shall be punishable by the judge in any
manner in which it could have been punished by the High Court.

(3) Subsection (2) above shall not authorise the Master, or
any other officer of the Court of Protection to exercise any
power of attachment or committal, but the Master or officer
may certify any such act or omission to the Lord Chancellor
or a nominated judge, and the Lord Chancellor or judge may
upon such certification inquire into the alleged act or omission
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and take any such action in relation to it as he could have
taken if the proceedings had been before him.

(4) Subsections (1) to (4) of section 36 of the Supreme Court
Act 1981 (which provides a special procedure for the issue of
writs of subpoena ad testificandum and duces tecum so as to
be enforceable throughout the United Kingdom) shall apply in
relation to proceedings under this Part of this Act with the
substitution for references to the High Court of references to
the judge and for references to such writs of references to such
document as may be prescribed by rules under this Part of
this Act for issue by the judge for securing the attendance of
witnesses or the production of documents.

Appeals

105.—(1) Subject to and in accordance with rules under this
Part of this Act, an appeal shall lie to a nominated judge from
any decision of the Master of the Court of Protection or any
nominated officer.

(2) The Court of Appeal shall continue to have the same
jurisdiction as to appeals from any decision of the Lord Chancel-
lor or from any decision of a nominated judge, whether given
in the exercise of his original jurisdiction or on the hearing of an
appeal under subsection (1) above, as they had immediately
before the coming into operation of Part VIII of the Mental
Health Act 1959 as to appeals from orders in lunacy made by
:.he Lord Chancellor or any other person having jurisdiction in
unacy.

Rules of procedure

196.—(1) Proceedings before the judge with respect to persons
suffering or alleged to be suffering from mental disorder (in
this section referred to as “ proceedings ) shall be conducted
in accordance with the provisions of rules made under this
Part of this Act.

(2) Rules under this Part of this Act may make provision
as to—

(@) the carrying out of preliminary or incidental inquiries ;

(b) the persons by whom and manner in which proceed-
ings may be instituted and carried on ;

(c) the persons who are to be entitled to be notified of,
to attend, or to take part in proceedings ;

(d) the evidence which may be authorised or required to
be given in proceedings and the manner (whether on
oath or otherwise and whether orally or in writing)
in which it is to be given ;
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(e) the administration of oaths and taking of affidavits
for the purposes of proceedings ; and

() the enforcement of orders made and directions given
in proceedings.

(3) Without prejudice to the provisions of section 104(1) above,
rules under this Part of this Act may make provision for
authorising or requiring the attendance and examination of
persons suffering or alleged to be suffering from mental dis-
order, the furnishing of information and the production of
documents.

(4) Rules under this Part of this Act may make provision as
to the termination of proceedings, whether on the death or
recovery of the person to whom the proceedings relate or
otherwise, and for the exercise, pending the termination of the
proceedings, of powers exercisable under this Part of this Act
in relation to the property or affairs of a patient.

(5) Rules under this Part of this Act made with the consent
of the Treasury may—

(@) make provision as to the scale of costs, fees and per-
centages payable in relation to proceedings, and as
to the manner in which and funds out of which such
costs, fees and percentages are to be paid ;

(b) contain provision for charging any percentage upon
the estate of the person to whom the proceedings
relate and for the payment of costs, fees and per-
centages within such time after the death of the person
to whom the proceedings relate or the termination of
tlu:i proceedings as may be provided by the rules;
an

(c) provide for the remission of fecs and percentages.

(6) A charge upon the estate of a person created by virtue
of subsection (5) above shall not cause any interest of that
person in any property to fail or determine or to be pre-
vented from recommencing.

(7) Rules under this Part of this Act may authorise the
making of orders for the payment of costs to or by persons
attending, as well as persons taking part in, proceedings.

Security and accounts

107.—(1) Rules under this Part of this Act may make pro-
vision as to the giving of security by a receiver and as to the
enforcement and discharge of the security.
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(2) It shall be the duty of a receiver to render accounts in
accordance with the requirements of rules under this Part of
this Act, as well after his discharge as during his receivership ;
and rules under this Part of this Act may make provision for
the rendering of accounts by persons other than receivers who
are ordered, directed or authorised under this Part of this Act
to carry out any transaction.

General provisions as to rules under Part VII

188.—(1) Any power to make rules conferred by this Part of
this Act shall be exercisable by the Lord Chancellor.

(2) Rules under this Part of this Act may contain such inci-
dental and supplemental provisions as appear requisite for the
purposes of the rules.

Effect and proof of orders, etc.

109.—(1) Section 204 of the Law of Property Act 1925 (by
which orders of the High Court are made conclusive in favour
of purchasers) shall apply in relation to orders made and direc-
tions and authorities given by the judge as it applies in relation
to orders of the High Court.

(2) Office copies of orders made, directions or authorities
given or other instruments issued by the judge and sealed with
the official seal of the Court of Protection shall be admissible
in all legal proceedings as evidence of the originals without any
further proof.

Reciprocal arrangements in relation to Scotland and Northern
Ireland as to exercise of powers

110.—(1) This Part of this Act shall apply in relation to the
property and affairs in Scotland or Northern Ireland of a patient
in relation to whom powers have been exercised under this Part
of this Act, or a person as to whom powers are exercisable and
have been exercised under section 98 above as it applies in
relation to his property and affairs in England and Wales unless
a curator bonis, tutor, judicial factor, committee, receiver or
guardian has been appointed for him in Scotland or, as the
case may be, Northern Ireland.

(2) Where under the law in force in Scotland or Northern
Ireland with respect to the property and affairs of persons suffer-
ing from mental disorder a curator bonis, tutor, judicial factor,
committee, receiver or guardian has been appointed for any
person, the provisions of that law shall apply in relation to that
person’s property and affairs in England and Wales unless he is a
patient in relation to whom powers have been exercised under
this Part of this Act, or a person as to whom powers are exer-
cisable and have been exercised under section'98 above.

(3) Nothing in this section shall affect any power to execute
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a will under section 96(1)(e) above or the effect of any will
executed in the exercise of such a power.

(4) In this section references to property do not include refer-
ences to land or interests in land but this subsection shall not

prevent the receipt of rent or other income arising from land

or interests in land.
Construction of references in other Acts to judge or authority
having jurisdiction under Part VII

111.—(1) The functions expressed to be conferred by any
enactment not contained in this Part of this Act on the judge
having jurisdiction under this Part of this Act shall be exer-
cisable by the Lord Chancellor or by a nominated judge.

(2) Subject to subsection (3) [and 3A]* below, the functions
expressed to be conferred by any such enactment on the
authority having jurisdiction under this Part of this Act shall,
subject to any express provision to the contrary, be exercisable
by the Lord Chancellor, a nominated judge, the Master of the
Court of Protection[, by the Public Trustee]® or a nominated
officer.

(2A) The exercise of the functions referred to in subsection
(2) above by the Public Trustee shall be subject to any direc-
tions of the Master and they shall be exercisable so far only as
may be provided by any rules made under this Part of this Act
or (subject to any such rules) by directions of the Master.!

(3A) In such cases or circumstances as may be prescribed by
any rules under this Part of this Act or (subject to any such
rules) by directions of the Master, the functions referred to in
subsection (2) above shall be exercised by the Public Trustee
(but subject to any directions of the Master as to their exer-
cise).

(4) Subject to the foregoing provisions of this section—

(@) references in any enactment not contained in this Part
of this Act to the judge having jurisdiction under this
Part of this Act shall be construed as references to the
Lord Chancellor or a nominated judge, and

(b) references in any such enactment to the authority having
jurisdiction under this Part of this Act shall be con-
strued as references to the Lord Chancellor, a nomi-
nated judge, the Master of the Court of Protection
or a nominated officer.

Interpretation of Part VII

112. In this Part of this Act, unless the context otherwise
requires—

 Words in square brackets and subsections (2A) and (3A) inserted by the Public
Trustee and Administration of Funds Act 1986, s. 2.
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“nominated judge” means a judge nominated in pursuance
of subsection (1) of section 93 above;

“nominated officer’’ means an officer nominated in pursuance
of subsection (4) of that section;

“patient” has the meaning assigned to it by section 94 above;

“property” includes any thing in actlon, and any interest in
real or personal property;

“the judge” shall be construed in accordance with section 94
above;

“will” includes a codicil.

Disapplication of certain enactments in relation to persons within
the jurisdiction of the judge

113. The provisions of the Acts described in Schedule 3 to this
Act which are specified in the third column of that Schedule, so
far as they make special provision for persons suffering from
mental disorder, shall not have effect in relation to patients and
to persons as to whom powers are exercisable and have been
exercised under section 98 above.
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Part VIII

MisceELLANEOUS FUNCTIONS OF LOCAL AUTHORITIES AND THE
SECRETARY OF STATE

Approved social workers

Appointment of approved social workers

114.—(1) A local social services authority shall appoint a suf-
ficient number of approved social workers for the purpose of
discharging the functions conferred on them by this Act.

(2) No person shall be appointed by a local social services
authority as an approved social workers unless he is approved
by the authority as having appropriate competence in dealing
with persons who are suffering from mental disorder.

(3) In approving a person for appointment as an approved
social worker a local social services authority shall have regard
to such matters as the Secretary of State may direct.

Powers of entry and inspection

115. An approved social worker of a local social services
authority may at all reasonable times after producing, if asked
to do so, some duly authenticated document showing that he is
such a social worker, enter and inspect any premises (not being
a hospital) in the area of that authority in which a mentally
disordered patient is living, if he has reasonable cause to believe
that the patient is not under proper care.

Visiting patients

Welfare of certain hospital patients

116.—(1) Where a patient to whom this section applies is
admitted to a hospital or nursing home in England and Wales
(whether for treatment for mental disorder or for any other
reason) then, without prejudice to their duties in relation to the
patient apart from the provisions of this section, the authority
shall arrange for visits to be made to him on behalf of the
authority, and shall take such other steps in relation to the patient
while in the hospital or nursing home as would be expected to
be taken by his parents.

(2) This section applies to—
(a) a child or young person—
ISSUE No. 15
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(i) who is in the care of a local authority by virtue of
a care order within the meaning of the Children Act
1989, or

(ii) in respect of whom the rights and powers of a
parent are vested in a local authority by virtue of section
16 of the Social Work (Scotland) Act 1968;'

(b) a person who is subject to the guardianship of a local
social services authority under the provisions of this Act
or the [Mental Health (Scotland) Act 1984]; or

(c) a person the functions of whose nearest relative under
this Act or under the [Mental Health (Scotland) Act
1984]? are for the time being transferred to a local social
services authority.

After-care

After-care

117.—(1) This section applies to persons who are detained
under section 3 above, or admitted to a hospital in pursuance of
a hospital order made under section 37 above, or transferred to
a hospital in pursuance of [a hospital direction made under sec-
tion 45A above or]® a transfer direction made under section 47
or 48 above, and then cease to be detained and [(whether or not
immediately after so ceasing)]* leave hospital.

(2) It shall be the duty of the [Health Authority]® and of the
local social services authority to provide, in co-operation with
relevant voluntary agencies, after-care services for any person to
whom this section applies until such time as the [Health Author-
ity]> and the local social services authority are satisfied that the
person concerned is no longer in need of such services; [but they
shall not be so satisfied in the case of a patient who is subject to
after-care under supervision at any time while he remains so
subject].¢

(2A) It shall be the duty of the Health Authority to secure
that at all times while a patient is subject to after-care under
supervision—

! Paragraph (a) substituted wef 14 October 1991 by the Courts and Legal Services Act
1990, Sch. 16, para. 42 and Commencement Order No. 6 Order (S.I. 1991 No. 1883).

2 Words in square brackets substituted by the M. H. (Scotland) Act 1984. Sch. 3.

3 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(7) and Commencement Order No. 2, S.I. 1997, No. 2200.

4 Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1 and Sch. 1, para. 15(2).

5 Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(8)(a) and (b).

6 Words in square brackets at end of subsection (2) and subsections (2A) and (2B).
Inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Community) Act 1995,
s. 1(2) and Sch. 1, para. 15(3)(4).
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(@) a person who is a registered medical practitioner
approved for the purposes of section 12 above by the
Secretary of State as having special experience in the
diagnosis or treatment of mental disorder is in charge
of the medical treatment provided for the patient as
part of the after-care services provided for him under
this section; and

(b) a person professionally concerned with any of the after-
care services so provided is supervising him with a view
to securing that he receives the after-care services so
provided.!

(2B) Section 32 above shall apply for the purposes of this
section as it applies for the purposes of Part II of this Act.!

(3) In this [section “the Health Authority’” means the Health
Authority, and “the local social services authority’” means the
local social services authority, for the area)’ in which the person
concerned is resident or to which he is sent on discharge by the
hospital in which he was detained.

Functions of the Secretary of State

Code of practice.

118.—(1) The Secretary of State shall prepare, and from time
to time review, a code of practice —

(a) for the guidance of registered medical practitioners, man-
agers and staff of hospitals and mental nursing homes
and approved social workers in relation to the admission
of patients to hospitals and mental nursing homes under
this Act [and to guardianship and after-care under
supervision under this Act]’; and

(b) for the guidance of registered medical practitioners and
members of other professions in relation to the medical
treatment of patients suffering from mental disorder.

(2) The code shall in particular, sgecify forms of medical treat-
ment in addition to any specified by regulations made for the
purposes of section 57 above which in the opinion of the Sec-

! Words in square brackets at end of subsection (2) and subsections (2A) and (2B).
Inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Community) Act 1995,
s. 1(2) and Sch. 1, para. 15(3)(4).

? Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(8)(a) and (b).

* Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 16.
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retary of State give rise to special concern and which should
accordingly not be given by a registered medical practitioner
unless the patient has consented to the treatment (or to a plan
of treatment including that treatment) and a certificate in writing
as to the matters mentioned in subsection (2)(a) and (b) of that
section has been given by another registered medical practitioner,
being a practitioner appointed for the purposes of this section by
the Secretary of State.

(3) Before preparing the code or making any alteration in it
the Secretary of State shall consult such bodies as appear to him
to be concerned.

(4) The Secretary of State shall lay copies of the code and of
any alteration in the code before Parliament; and if either House
of Parliament passes a resolution requiring the code or any alter-
ation in it to be withdrawn the Secretary of State shall withdraw
the code or alteration and, where he withdraws the code, shall
prepare a code in substitution for the one which is withdrawn.

(5) No resolution shall be passed by either House of Parlia-
ment under subsection (4) above in respect of a code or alteration
after the expiration of the period of 40 days beginning with the
day on which a copy of the code or alteration was laid before
that House; but for the purposes of this subsection no account
shall be taken of any time during which Parliament is dissolved
or prorogued or during which both Houses are adjourned for
more than four days.

(6) The Secretary of State shall publish the code as for the
time being in force.

Practitioners approved for purposes of Part IV and s. 118

119.—(1) The Secretary of State may make such provision as
he may with the approval of the Treasury determine for the
payment of remuneration, allowances, pensions or gratuities to
or in respect of registered medical practitioners appointed by
him for the purposes of Part IV of this Act and section 118 above
and to or in respect of other persons appointed for the purposes
of section 57(2)(a) above.

(2) A registered medical practitioner or other person
appointed by the Secretary of State for the purposes of the
provisions mentioned in subsection (1) above may, for the pur-
pose of exercising his functions under those provisions, at any
reasonable time—

(a) visit and interview and, in the case of a registered medical
practitioner, examine in private any patient detained in
a mental nursing home; and
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(b) require the production of and inspect any records relating
to the treatment of the patient in that home.

General protection of detained patients

120.—(1) The Secretary of State shall keep under review the
exercise of the powers and the discharge of the duties conferred
or imposed by this Act so far as relating to the detention of
patients or to patients liable to be detained under this Act and
shalll}nake arrangements for persons authorised by him in that
behalf—

(a) to visit and interview in grivate patients detained under
this Act in hospitals and mental nursing homes; and

(b) to investigate—

(i) any complaint made by a person in respect of a
matter that occurred while he was detained under this
Act in a hospital or mental nursing home and which he
considers has not been satisfactorily dealt with by the
managers of that hospital or mental nursing home; and

(ii) any other complaint as to the exercise of the
powers or the discharge of the duties conferred or
imposed by this Act in respect of a person who is or has
been so detained.

(2) The arrangements made under this section in respect of
the investigation of complaints may exclude matters from investi-
gation in specified circumstances and shall not require any person
exercising functions under the arrangements to undertake or
continue with any investigation where he does not consider it
appropriate to do so.

(3) Where any such complaint as is mentioned in subsection
(1)(b)(ii) above 1s made by a Member of Parliament and investi-
gated under the arrangements made under this section the results
of the investigation shall be reported to him.

(4) For the purpose of any such review as is mentioned in
subsection (1) above or of carrying out his functions under
arrangements made under this section any person authorised in
that behalf by the Secretary of State may at any reasonable
time —

(a) visit and interview and, if he is a registered medical
practitioner, examine in private any patient in a mental
nursing home; and ‘

(b) require the production of and inspect any records relating
to the detention or treatment of any person who is or
has been detained in a mental nursing home.
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(5) [Repealed by Registered Homes Act 1984, Sch. 3.]

(6) The Secretary of State may make such provision as he may
with the approval of the Treasury determine for the payment of
remuneration, allowances, pensions or gratuities to or in respect
of persons exercising functions in relation to any such review as
is mentioned in subsection (1) above or functions under arrange-
ments made under this section.

(7) The powers and duties referred to in subsection (1) above
do not include any power or duty conferred or imposed by Part
VII of this Act.

Mental Health Act Commission

121.—(1) Without prejudice to section 126(3) of the National
Health Service Act 1977 (power tio vary or revoke orders or
directions) there shall continue to be a [Special Health Author-
ity]* known as the Mental Health Act Commission established
under section 11 of that Act.

(2) Without prejudice to the generality of his powers under
section 13 of that Act, the Secretary of State shall direct the
Commission to perform on his behalf—

(a) the function of appointing registered medical prac-
titioners for the purposes of Part IV of this Act and
section 118 above and of appointing other persons for
the purposes of section 57(2)(a) above; and

(b) the functions of the Secretary of State under sections 61
and 120(1) and (4) above.

(3) The registered medical practitioners and other persons
appointed for the purposes mentioned in subsection (2)(a§> above
may include members of the Commission.

(4) The Secretary of State may, at the request of or after
consultation with the Commission and after consulting such other
bodies as appear to him to be concerned, direct the Commission
to keep under review the care and treatment, or any aspect of
the care and treatment, in hospitals and mental nursing homes
of patients who are not liable to be detained under this Act.

(5) For the purpose of any such review as is mentioned in
subsection (4) above any person authorised in that behalf by the
Commission may at any reasonable time —

(a) visit and interview and, if he is a registered medical

! Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(9)(a).
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- practitioner, examine in private any patient in a mental
nursing home; and

(b) require the production of and inspect any records relating
to the treatment of any person who is or has been a
patient in a mental nursing home.

(6) The Secretary of State may make such provision as he may
with the approval of the Treasury determine for the payment of
remuneration, allowances, pensions or gratuities to or in respect
of persons exercising functions in relation to any such review as
is mentioned in subsection (4) above.

(7) The Commission shall review any decision to withhold a
postal packet (or anything contained in it) under subsection
(1)(b)(ior (32) or section 134 below if an application in that behalf
is made—

(a) in a case under subsection (1)(b), by the patient; or

(b) in a case under subsection (2), either by the patient or
by the person by whom the postal packet was sent;

and any such application shall be made within six months of the
receipt by the applicant of the notice referred to in subsection
(6) of that section.

(8) On an application under subsection (7) above the Com-
mission may direct that the postal packet which is the subject of
the application (or anything contained in it) shall not be withheld
and the managers in question shall comply with any such direc-
tion.

(9) The Secretary of State may by regulations make provision
with respect to the making and determination of applications
under subsection (7) above, including provision for the pro-
duction to the Commission of any postal packet which is the
subject of such an application.

(10) The Commission shall in the second year after its estab-
lishment and subsequently in every second year publish a report
on its activities; and copies of every such report shall be sent by
the Commission to the Secretary of State who shall lay a copy
before each House of Parliament.

(11) Paragraph 9 of Schedule 5 to the said Act of 1977 (pay
and allowances for chairmen and members of [Special Health
Authorities]') shall have effect in relation to the Mental Health
Act Commission as if references in sub-paragraphs (1) and (2)
to the chairman included references to any member and as if

1 Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 7, para. 107(9)(b).
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[the reference to a member in sub-paragraph (4) included a
reference to the chairman].!

Provision of pocket money for in-patients in hospital

122.—(1) The Secretary of State may pay to persons who are
receiving treatment as in-patients (whether liable to be detained
or not) in special hospitals or other hospitals, being hospitals
wholly or mainly used for the treatment of persons suffering from
mental disorder, such amounts as he thinks fit in respect of their
occasional personal expenses where it appears to him that they
would otherwise be without resources to meet those expenses.

(2) For the purposes of the National Health Service Act 1977,
the making of payments under this section to persons for whom
hospital services are provided under that Act shall be treated as
included among those services.

Transfers to and from special hospitals

123.—(1) Without prejudice to any other provisions of this
Act with respect to the transfer of patients, any patient who is
for the time being liable to be detained in a special hospital
under this Act (other than under section 35, 36, or 38 above)
may, upon the directions of the Secretary of State, at any time
be removed into any other special hospital.

(2) Without prejudice to any such provision, the Secretary of
State may give directions for the transfer of any patient who is
for the time being liable to be so detained into a hospital which
is not a special hospital.

(3) Subsections (2) and (4) of section 19 above shall apply in
relation to the transfer or removal of a patient under this section
as they apply in relation to the transfer or removal of a patient
from one hospital to another under that section.

Default powers of Secretary of State

124. [Repealed w.e.f. 1st April 1993 by the National Health
Service and Community Care Act 1990, s. 66 (2) and Sched. 10,
and The National Health Service and Community Care Act 1990
(Commencement No. 10) 1992 (S.1. No. 2975)]

' Words in square brackets substituted by the Health and Social Security Act 1984,
s. 6.
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Inquiries

125.—(1) The Secretary of State may cause an-inquiry to be
held in any case where he thinks it advisable to do so in connec-
tion with any matter arising under this Act.

(2) Subsections (2) to (5) of section 250 of the Local Govern-
ment Act 1972 shall apply to any inquiry held under this Act,
except that no local authority shall be ordered to pay costs under
subsection (4) of that section in the case of any inquiry unless
the authority is a party to the inquiry.

ISSUE No. 15



MENTAL HEALTH ACT 1983 P 4 A 145
Part IX 7

OFFENCES

Forgery, false statements, etc.

126.—(1) Any person who without lawful authority or excuse
has in his custody or under his control any document to which
this subsection applies, which is, and which he knows or believes
to be, false within the meaning of Part I of the Forgery and
Counterfeiting Act 1981, shall be guilty of an offence.

(2) Any person who without lawful authority or excuse makes
or has in his custody or under his control, any document so
closely resembling a document to which subsection (1) above
applies as to be calculated to deceive shall be guilty of an offence.

(3) The documents to which subsection (1) above applies are
any documents purporting to be —

(a) an application under Part II of this Act;

(b) a medical [or other]' recommendation or report under
this Act; and

(c) any other document required or authorised to be made
for any of the purposes of this Act.

(4) Any person who—

(a) wilfully makes a false entry or statement in any appli-
cation, recommendation, report, record or other docu-
ment required or authorised to be made for any of the
purposes of this Act; or

(b) with intent to deceive, makes use of any such entry or
statement which he knows to be false,

shall be guilty of an offence.

(5) Any person guilty of an offence under this section shall be
liable —

(a) on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the
statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term
not exceeding two years or to a fine of any amount, or
to both.

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1, para. 17.
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Ili-treatment of patients

127.—(1) It shall be an offence for any person who is an officer
on the staff of or otherwise employed in, or who is one of the
managers of, a hospital or mental nursing home —

(a) to ill-treat or wilfuly to neglect a patient for the time
being receiving treatment for mental disorder as an in-
patient in that hospital or home; or

(b) toill-treat or wilfully to neglect, on the premises of which
the hospital or home forms part, a patient for the time
being receiving such treatment there as an out-patient.

(2) It shall be an offence for any individual to ill-treat or
wilfully to neglect a mentally disordered patient who is for the
time being subject to his guardianship under this Act or otherwise
in his custody or care (whether by virtue of any legal or moral
obligation or otherwise).

(2A) It shall be an offence for any individual to ill-treat or
wilfully to neglect a mentally disordered patient who is for the
time being subject to after-care under supervision.'

(3) Any person guilty of an offence under this section shall be
liable —

(a) on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the
statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term
not exceeding two years or to a fine of any amount, or
to both.

(4) No proceedintg)s shall be instituted for an offence under
this section except by or with the consent of the Director of
Public Prosecutions.

Assisting patients to absent themselves without leave, etc.

128.—(1) Where any person induces or knowingly assists
another person who is liable to be detained in a hospital within
the meaning of Part II of this Act or is subject to guardianship
under this Act to absent himself without leave he shall be guilty
of an offence.

(2) Where any person induces or knowingly assists another
person who is in legal custody by virtue of section 137 below to
escape from such custedy he shall be guilty of an offence.

! Subsection (2A) Inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 18.
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(3) Where any person knowingly harbours a patient who is
absent without leave or is otherwise at large and liable to be
retaken under this Act or gives him any assistance with intent to
prevent, hinder or interfere with his being taken into custody or
returned to the hospital or other place where he ought to be he
shall be guilty of an offence.

(4) Any person guilty of an offence under this section shall be
liable—

(a) on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the
statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term
not exceeding two years or to a fine of any amount, or
to both.

Obstruction
129.—(1) Any person who without reasonable cause —
(a) refuses to allow the inspection of any premises; or

(b) refuses to allow the visiting, interviewing or examination
of any person by a person authorised in that behalf by
or under this Act [or to give access to any person so
authorised]*; or

(c) refuses to groduce for the inspection of any c{)erson so
authorised any document or record the production of
which is duly required by him; or

(d) otherwise obstructs any such person in the exercise of his
functions,

shall be guilty of an offence.

(2) Without prejudice to the generality of subsection (1)
above, any person who insists on being present when required
to withdraw by a person authorised by or under this Act to
interview or examine a person in private shall be guilty of an
offence.

(3) Any person guilty of an offence under this section shall be
liable on summary conviction to imprisonment for a term not
exceeding three months or to a fine not exceeding level 4 on the
standard scale or to both.

! Words in square brackets inserted w.e.f. 1st April 1996 by Mental Iealth (Patients
in the Community) Act 1995, s. 1(2) and Sch. 1, para. 19.
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Prosecutions by local authorities

130. A local social services authority may institute proceedings
for any offence under this Part of this Act, but without prejudice
to any provision of this Part of this Act requiring the consent of
the Director of Public Prosecutions for the institution of such
proceedings.
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PaArT X

MISCELLANEOUS AND SUPPLEMENTARY
Miscellaneous provisions

Informal admission of patients

131.—(1) Nothing in this Act shall be construed as preventing
a patient who requires treatment for mental disorder from being
admitted to any hospital or mental nursing home in pursuance
of arrangements made in that behalf and without any application,
order or direction rendering him liable to be detained under this
Act, or from remaining in any hospital or mental nursing home
in pursuance of such arrangements after he has ceased to be so

. liable to be detained.

(2) In the case of a minor who has attained the age of 16
years and is capable of expressing his own wishes, any such
arrangements as are mentioned in subsection (1) above may be
made, carried out and determined [even though there are one
or more persons who have parental responsibility for him (within
the meaning of the Children Act 1989)].!

Duty of managers of hospitals to give information to detained
patients

132.—(1) The managers of a hospital or mental nursing home
in which a patient is detained under this Act shall take such steps
as are practicable to ensure that the patient understands—

(a) under which of the provisions of this Act he is for the
tin(xie being detained and the effect of that provision;
an

(b) what rights of applying to a Mental Health Review Tri-
bunal are available to him in respect of his detention
under that provision;

and those steps shall be taken as soon as practicable after the
commencement of the patient’s detention under the provision in
question.

(2) The managers of a hospital or mental nursing home in
which a patient is detained as aforesaid shall also take such steps
as are practicable to ensure that the patient understands the
effect, so far as relevant in his case, of sections 23, 25, 56 to 64,

! Words in square brackets substituted wef 14 October 1991 by Children Act 1989, s.
108(4) and Sch. 13, para. 48(5).
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66(1)(g), 118 and 120 above and section 134 below; and those
steps shall be taken as soon as practicable after the commence-
ment of the patient’s detention in the hospital or nursing home.

(3) The steps to be taken under subsections (1) and (2) above
shall include giving the requisite information both orally and in
writing.

(4) The managers of a hospital or mental nursing home in
which a patient is detained as aforesaid shall, except where the

atient otherwise requests, take such steps as are practicable to
rnish the person (if any) appearing to them to be his nearest
relative with a copy of any information given to him in writing

~under subsections (1) and (2) above; and those steps shall be

taken when the information is given to the patient or within a
reasonable time thereafter.

Duty of managers of hospitals to inform nearest relatives of
discharge

133.—(1) Where a patient liable to be detained under this Act
in a hospital or mental nursing home is to be discharged otherwise
than by virtue of an order for discharge made by his nearest
relative, the managers of the hospital or mental nursing home
shall, subject to subsection (2) below, take such steps as are
gracticable to inform the Eerson (if any) appearing to them to

e the nearest relative of the patient; and that information shall,
if practicable, be given at least seven days before the date of
discharge.

(2) Subsection (1) above shall not apply if the patient or his
nearest relative has requested that information about the
patient’s discharge should not be given under this section.

Correspondence of patients

134.—(1) A postal packet addressed to any person by a patient
detained in a hospital under this Act and delivered by the patient
for dispatch may be withheld from the Post Office—

(a) if that person has requested that communications
addressed to him by the patient should be withheld; or

(b) subject to subsection (3) below, if the hospital is a special
hospital and the managers of the hospital consider that
the postal packet is likely—

(i) to cause distress to the person to whom it is
addressed or to any other person (not being a person on
the staff of the hospital); or
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(ii) to cause danger to any person;

and any request for the purposes of paragraph (@) above shall
be made by a notice in writing given to the managers of the
hospital, the registered medical practitioner in charge of the
treatment of the patient or the Secretary of State.

(2) Subject to subsection (3) below, a postal packet addressed
to a patient detained in a special hospital under this Act may be
withheld from the patient if, in the opinion of the managers of
the hospital, it is necessary to do so in the interests of the safety
of the patient or for the protection of other persons.

(3) Subsections (1)(b) and (2) above do not apply to any postal
packet addressed by a patient to, or sent to a patient by or on
behalf of —

(a) any Minister of the Crown or Member of either House
¢« of Parliament;

(b) the Master or any other officer of the Court of Protection
or any of the Lord Chancellor’s Visitors;

(c) the Parliamentary Commissioner for Administration, the
Health Service Commissioner for England, the Health
Service Commissioner for Wales or a Local Com-
missioner within the meaning of Part III of the Local
Government Act 1974;

(d) a Mental Health Review Tribunal,

(e) [Health Authority or Special Health Authority]', a local
social services authority, a Community Health Council
or a [probation committee (within the meaning of the
Probation Service Act 1993)]?.

(f) the managers of the hospital in which the patient is
detained;

(g) any legally qualified person instructed by the patient to
act as his legal adviser; or

(h) the European Commission of Human Rights or the Euro-
pean Court of Human Rights.

(4) The managers of a hospital may inspect and open any
postal packet for the purposes of determining—

(a) wheéher it is one to which subsection (1) or (2) applies,
an

! Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(10).

* Words in square brackets substituted by the Probation Service Act 1993, s. 32 and
Sch. 3, para 7.
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(b) in the case of a postal packet to which subsection (1) or
(2) above applies, whether or not it should be withheld
under that subsection;

and the power to withhold a postal packet under either of those
subsections includes power to withhold anything contained in it.

(5) Where a postal packet or anything contained in it is with-
held under subsection (1) or (2) above the managers of the
hospital shall record that fact in writing.

(6) Where a postal packet or anything contained in it is with-
held under subsection (1)(b) or (2% above the managers of the
hospital shall within seven days give notice of that fact to the
patient and, in the case of a packet withheld under subsection
(2) above, to the person (if known) by whom the postal packet
was sent; and any such notice shall be given in writing and shall
contain a statement of the effect of section 121(7) and (8) above.

(7) The functions of the managers of a hospital under this
section shall be discharged on their behalf by a person on the
staff of the hospital appointed by them for that purpose and
different persons may be appointed to discharge different func-
tions.

(8) The Secretary of State may make regulations with respect
to the exercise of the powers conferred by this section.

(9) In this section “hospital” has the same meaning as in Part
II of this Act, “postal packet” has the same meaning as in the
Post Office Act 1953 and the provisions of this section shall have
effect notwithstanding anything in section 56 of that Act.

Warrant to search for and remove patients

135.—(1) Ifit appears to a justice of the peace, on information
on oath laid by an approved social worker, that there is reason-
able cause to suspect that a person believed to be suffering from
mental disorder—

(a) has been, or is being, ill-treated, neglected or kept other-
wise than under proper control, in any place within the
jurisdiction of the justice, or

(b) being unable to care for himself, is living alone in any
such place,

the justice may issue a warrant authorising any constable . . .! to
enter, if need be by force, any premises specified in the warrant
in which that person is believed to be, and, if thought fit, to

I Words deleted by Police and Criminal Evidence Act 1984, Sch. 7.
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remove him to a place of safety with a view to the making of an
application in respect of him under Part II of this Act, or of
other arrangements for his treatment or care.

(2) If it appears to a justice of the peace, on information on
oath laid by any constable or other person who is authorised by
or under this Act or under section 83 of the [Mental Health
(Scotland) Act 1984] to take a patient to any place, or to take
into custody or to retake a patient who is liable under this Act
or under the said section 83 to be so taken or retaken—

(a) that there is reasonable cause to believe that the patient
is to be found on premises within the jurisdiction of the
justice; and

(b) that admission to the premises has been refused or that
a refusal of such admission is apprehended,

the justice may issue a warrant authorising any constable . . .! to
enter the premises, if need be by force, and remove the patient.

(3) A patient who is removed to a place of safety in the
execution of a warrant issued under this section may be detained
there for a period not exceeding 72 hours.

(4) In the execution of a warrant issued under subsection (1)
above, [a constable]! shall be accompanied by an approved social
worker and by a registered medical practitioner, and in the
execution of a warrant issued under subsection (2) above [a
constable]* may be accompanied —

(a) by a registered medical practitioner;

(b) by any person authorised by or under this Act or under
section 83 of the [Mental Health (Scotland) Act 1984]
to take or retake the patient.

(5) It shall not be necessary in any information or warrant
under subsection (1) above to name the patient concerned.

(6) In this section “place of safety” means residential accom-
modation provided by a local social services authority under Part
III of the National Assistance Act 1948 . . .2 a hospital as defined
by this Act, a police station, a mental nursing home or residential
home for mentally disordered persons or any other suitable place
the occupier of which is willing temporarily to receive the patient.

! Words substituted by Police and Criminal Evidence Act 1984, Sch. 6.

* Words repealed w.e.f., Ist April 1993 by the National Health Service and Community
Care Act 1990, s. 66(2) and Sched 1D, and The National Health Service and Community
Care Act 1990 (Commencement No. 10) Order 1992 (S.I. No. 2975).
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Mentally disordered persons found in public places

136.—(1) If a constable finds in a place to which the public
have access a person who appears to him to be suffering from
mental disorder and to be in immediate need of care or control,
the constable may, if he thinks it necessary to do so in the
interests of that person or for the protection of other persons,
remove that person to a place of safety within the meaning of
section 135 above.

(2) A person removed to a place of safety under this section
may be detained there for a period not exceeding 72 hours for
the purpose of enabling him to be examined by a registered
medical practitioner and to be interviewed by an approved social
worker and of making any necessary arrangements for his treat-
ment or care.

Provisions as to custody, conveyance and detention

137.—(1) Any person required or authorised by or by virtue
of this Act to be conveyed to any place or to be kept in custody
or detained in a place of safety or at any place to which he is
taken under section 42(6) above shall, while being so conveyed,
detained or kept, as the case may be, be deemed to be in legal
custody.

(2) A constable or any other person required or authorised by
or by virtue of this Act to take any person into custody, or to
convey or detain any person shall, for the purposes of taking him
into custody or conveying or detaining him, have all the powers,
authorities, protection and privileges which a constable has
within the area for which he acts as constable.

(3) In this section “convey” includes any other expression
denoting removal from one place to another.

Retaking of patients escaping from custody

138.—(1) If any person who is in legal custody by virtue of
section 137 above escapes, he may, subject to the provisions of
this section, be retaken—

(a) in any case, by the person who had his custody imme-
diately before the escape, or by any constable or
approval social worker;

(b) if at the time of the escape he was liable to be detained
in a hospital within the meaning of Part II of this Act,
or subject to guardianship under this Act, by any other
person who could take him into custody under section
18 above if he had absented himself without leave.
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(2) A person to whom paragraph (b) of subsection (1) above
applies shall not be retaken under this section after the expiration
of the period within which he could be retaken under section 18
above if he had absented himself without leave on the day of the
escape unless he is subject to a restriction order under Part III
of this Act or an order or direction having the same effect as
such an order; and subsection (4) of the said section 18 shall
apply with the necessary modifications accordingly.

(3) A person who escapes while being taken to or detained in
a place of safety under section 135 or 136 above shall not be
retaken under this section after the expiration of the period of
72 hours beginning with the time when he escapes or the period
during which he is liable to be so detained, whichever expires
first.

(4) This section, so far as it relates to the escape of a person
liable to be detained in a hospital within the meaning of Part II
of this Act, shall apply in relation to a person who escapes—

(a) while being taken to or from such a hospital in pursuance
of regulations under section 19 above, or of any order,
direction or authorisation under Part III or VI of this
Act (other than under section 35, 36, 38, 53, 83 or 85)
or under section 123 above; or

(b) while being taken to or detained in a place of safety in

pursuance of an order under Part III of this Act (other
than under section 35, 36, or 38 above) pending his
admission to such a hospital,

as if he were liable to be detained in that hospital and, if he had
not peviously been received in that hospital, as if he had been
so received.

(5) In computing for the purposes of the power to give direc-
tions under section 37(4) kabove and for the purposes of sections
37(5) and 40(1) above the period of 28 days mentioned in those
sections, no account shall be taken of any time during which the
patient is at large and liable to be retaken by virtue of this
section.

(6) Section 21 above shall, with any necessary modifications,
apply in relation to a patient who is at large and liable to be
retaken by virtue of this section as it applies in relation to a
patient who is absent without leave and references in that section
to section 18 above shall be construed accordingly.

Protection for acts done in pursuance of this Act

139.—(1) No person shall be liable, whether on the ground of
want of jurisdiction or on any other ground, to any civil or
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criminal proceedings to which he would have been liable apart
from this section in respect of any act purporting to be done in
pursuance of this Act or any regulations or rules made under this
Act, or in, or in pursuance of anything done in, the discharger of
functions conferred by any other enactment on the authority
having jurisdiction under Part VII of this Act, unless the act was
done 1n bad faith or without reasonable care.

(2) No civil proceedin%s shall be brought against any person
in any court in respect of any such act without the leave of the
High Court; and no criminal proceedings shall be brought against
any person in any court in respect of any such act except by or
with the consent of the Director of Public Prosecutions.

(3) This section does not apply to proceedings for an offence
under this Act, being proceedings which, under any other pro-
vision of this Act, can be instituted only by or with the consent
of the Director of Public Prosecutions.

(4) This section does not apply to proceedings against the
Secretary of State or against as |Health Authority or Special
Health Authority]* [or against a National Health Service trust
established under the National Health Service and Community
Care Act 1990.] )

(5) In relation to Northern Ireland the reference in this section
to the Director of Public Prosecutions shall be construed as a
reference to the Director of Public Prosecutions for Northern
Ireland.

Notification of hospitals having arrangements for reception of
urgent cases

140. It shall be the duty of every [Health Authority]' to give
notice to every local social services authority for an area wholly
or partly comprised within the [Health Authority’s area]' specify-
ing the hospital or hospitals administered by [or otherwise avail-
able to]? [the Health Authority]' in which arrangements are from
time to time in force for the reception, in case of special urgency,
of patients requiring treatment for mental disorder.

Members of Parliament suffering from mental illness

141.—(1) Where a member of the House of Commons is auth-
orised to be detained on the ground (however formulated) that

! Words in square brackets substituted w.e.f. 1st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(11).

2 Words in square brackets inserted w.e.f. 5th July 1990 by the National Health Service
and Community Care Act 1990, Sch. 9, para. 24(7)(8) and Commencement No. 1 Order
1990 (S.I. No. 1329) Sch. 1.
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he is suffering from mental illness, it shall be the duty of the
court, authority or person on whose order or application, and of
any registered medical practitioner upon whose recommendation
or certificate, the detention was authorised, and of the person in
charge of the hospital or other place in which the member is
authorised to be detained, to notify the Speaker of the House of
Commons that the detention has been authorised.

(2) Where the Speaker receives a notification under subsection
(1) above, or is notified by two members of the House of Com-
mons that they are credibly informed that such an authorisation
has been given, the Speaker shall cause the member to whom the
notification relates to be visited and examined by two registered
medical practitioners appointed in accordance with subsection
(3) below.

(3) The registered medical practitioners to be appointed for
the purposes of subsection (2) above shall be appointed by the
President of the Royal College of Psychiatrists and shall be prac-
titioners appearing to the President to have special experience in
the diagnosis or treatment of mental disorders.

(4) The registered medical practitioners appointed in accord-
ance with subsection (3) above shall report to the Speaker
whether the member is suffering from mental illness and is auth-
orised to be detained as such.

(5) If the report is to the effect that the member is suffering
from mental illness and authorised to be detained as aforesaid,
the Speaker shall at the expiration of six months from the date
of the report, if the House is then sitting, and otherwise as soon
as may be after the House next sits, again cause the member to
be visited and examined by two such registered medical prac-
titioners as aforesaid, and the registered medical practitioners
shall report as aforesaid.

(6) If the second report is that the member is suffering from
mental illness and authorised to be detained as mentioned in
subsection (4) above, the Speaker shall forthwith lay both reports
before the House of Commons, and thereupon the seat of the
member shall become vacant.

(7) Any sums required for the payment of fees and expenses
to registered medical practitioners acting in relating to a member
of the House of Commons under this section shall be defrayed
out of moneys provided by Parliament.

Pay, pensions, etc., of mentally disordered persons

142.—(1) Where a periodic payment falls to be made to any
person by way of pay or pension or otherwise in connection with
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the service or em%loyment of that or any other person, and the
payment falls to be made directly out of moneys provided by
Parliament or the Consolidated Fund, or other moneys adminis-
tered by or under the control or supervision of a government
department, the authority by whom the sum in question is pay-
able, if satisfied after considering medical evidence that the
person to whom it is payable (referred to in this section as “the
patient”) is incapable by reason of mental disorder of managing
and administering his property and affairs, may, instead of paying
the sum to the patient, apply it in accordance with subsection
(2) below.

(2) The authority may pay the sum or such part of it as they
_ think fit to the institution or person having the care of the patient,
to be applied for his benefit and may pay the remainder (if any)
or such part of the remainder as they think fit—

(@) to or for the benefit of persons who appear to the author-
ity to be members of the patient’s family or other per-
sons for whom the patient might be expected to provide
if he were not mentally disordered, or

(b) in reimbursement, with or without interest, of money
applied by any person either in payment of the patient’s
debts (whether legally enforceable or not) or for the
maintenance or other benefit of the patient or such
persons as are mentioned in paragraph (a) above.

(3) In this section “government department” does not include
a Northern Ireland department.

Supplemental

General provisions as to regulations, orders and rules

143.—(1) Any power of the Secretary of State or the Lord
Chancellor to make regulations, orders or rules under this Act
shall be exercisable by statutory instrument.

(2) Any Order in Council under this Act [or any order made
under section 54A [or 65]! above]? and any statutory instrument
containing regulations or rules made under this Act shall be
subject to annulment in pursuance of a resolution of either House
of Parliament.

1 Reference to section 65 w.e.f. 1st April 1996 by the Health Authorities Act 1995,
s. 2 and Sch. 7, para. 107(13).

2 Words in square brackets inserted w.e.f. 1st October 1992 by the Criminal Justice
Act 1991, s. 27, and The Criminal Justice Act (Commencement No. 3) Order 1992 (S.I.
No. 333).
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(3; No order shall be made under section [45A(10)]* 68(4) or
71(3) above unless a draft of it has been approved by a resolution
of each House of Parliament.

Power to amend local acts

144. Her Majesty may by Order in Council repeal or amend
any local enactment so far as appears to her Majesty to be
necessary in consequence of this Act.

Interpretation
145.—(1) In this Act, unless the context otherwise requires—

“absent without leave” has the meaning given to it by section
18 ?bove and related expressions shall be construed accord-
ngly;

“application for admission for assessment’’ has the meaning
given in section 2 above;

“application for admission for treatment” has the meaning
given in section 3 above;

“approved social worker”” means an officer of a local social
services authority appointed to act as an approved social
worker for the purposes of this Act;

[“Health Authority” means a Health Authority established
under section 8 of the National Health Service Act 1977];

“hospital” means—

(a) any health service hospital within the meaning of the
National Health Service Act 1977; and

(b) any accommodation provided by a local authority and
used as a hospital by or on behalf of the Secretary of State
under that Act;

and “hospital within the meaning of Part II of this Act” has
the meaning given in section 34 above;

[“hospital direction” has the meaning given in section
45A(3)(a) above;]?

“hospital order” and “guardianship order” have the mean-
ings respectively given in section 37 above;

“itgeﬁm hospital order” has the meaning given in section 38
above;

[“limitation direction” has the meaning given in section
45A(3)(b) above;)?

! Figure in square brackets inserted w.e.f. Ist October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 12(18) and Commencement Order No. 2, S.I. 1997,
No. 2200.

2 Definition inserted w.e.f. 1st April 1996 by the Health Authories Act 1995, s. 2 and
Sch. 1, para. 107(4)(a).

3 Definition inserted w.e.f. 1st October 1997 by the Crime (Sentences) Act 1997,
Schedule 4, para. 12(19) and Commencement Order No. 2, S.I. 1997, No. 2200.
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“local social services authority” means a council which is a
local authority for the purpose of the Local Authority Social
Services Act 1970;

“the managers” means—

(@) in relation to a hospital vested in the Secretary of
State for the purposes of his functions under the National
Health Service Act 1977, and in relation to any accom-
modation provided by a local authority and used as a hospi-
tal by or on behalf of the Secretary of State under that
Act, the [Health Authority or Special Health Authority]!
responsible for the administration of the hospital;

(b) in relation to a special hospital, the Secretary of State;

(bb) in relation to a hospital vested in a National Health
Service trust, . . . the trust.?

(¢) in relation to a mental nursing home registered in
pursuance of [the Registered Homes Act 1984],? the person
or persons registered in respect of the home;

and in this definition “hospital” means a hospital within the
meaning of Part II of this Act;

“medical treatment” includes nursing, and also includes care,
habilitation and rehabilitation under medical supervision;

“mental disorder”, “severe mental impairment”, “mental
impairment” and “psychopathic disorder” have the mean-
ings given in section 1 above;

“mental nursing home” has the same meaning as in [the
Registered Homes Act 1984];

“nearest relative”, in relation to a patient, has the meaning
given in Part II of this Act;

“patient” (except in Part VII of this Act) means a person
suffering or appearing to be suffering from mental disorder;

“the responsible after-care bodies” has the meaning given in
section 25D above;*

! Words in square brackets substituted w.e.f. st April 1996 by the Health Authorities
Act 1995, s. 2 and Sch. 1, para. 107(14)(b).

* Paragraph (bb) inserted w.e.f. 5 July 1990 by the National Health Service and
Community Care Act 1990, Sch. 9, para. 24(9) and Commencement No. 1 Order 1990
(S.I. No. 1329) Sch. 1. The words “the directors of”” were deleted by the Mental Health
(Amendment) Act 1994, s. 1.

* Words in square brackets substituted by Registered Homes Act 1984, Sch. 1, para.
11.

* Definition inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(2) and Sch. 1, para. 20(2).
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“restriction direction” has the meaning given to it by section
49 above;

“restriction order” has the meaning given to it by section 41
above;

[“Special Health Authority” means a Special Health Author-
ity established under section 11 of the National Health
Service Act 1977];!

“special hospital” has the same meaning as in the National
Health Service Act 1977;

“supervision application” has the meaning given in section
25A above;?

“standard scale” [Definition repealed by the Statute Law
(Repeals) Act 1993, Sch. 1, Pt. XIV],

“transfer direction” has the meaning given to it by section
47 above.

(1A) References in this Act to a patient being subject to after-
care under supervision (or to after-care under supervision) shall
be construed in accordance with section 25A above.?

(2) “Statutory maximum” [Definition repealed by the Statute
Law (Repeals) Act 1993, Sch. 1. Pt. XIV].

(3) In relation to a person who is liable to be detained or
subject to guardianship by virtue of an order or direction under
Part III of this Act (other than under section 35, 36, or 38), any
reference in this Act to any enactment contained in Part IT of
this Act or in section 66 or 67 above shall be construed as a
reference to that enactment as it applies to that person by virtue
of Part III of this Act.

Application to Scotland

146. Sections 42(6), 80,88 (and so far as applied by that section
sections 18, 22 and 138), 104(4), 110 (and so much of Part VII
of this Act as is applied in relation to Scotland by that section),
116, 122, 128 (except so far as it relates to patients subject to
guardianship), 137, 139(1), 141, 142, 143 (so far as applicable to
any Order in Council extending to Scotland) and 144 above shall
extend to Scotland together with any amendment or repeal by

! Definition inserted w.e.f. 1st April 1996 by the Health Authorities Act 1995, s. 2
and Sch. 1, para. 107(14)(c).

* Definition inserted w.e.f. 1st April 1996 by Mental Health (Patients in the Com-
munity) Act 1995, s. 1(2) and Sch. 1, para. 20(2).

* Subsection (1A) inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 20(3).
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this Act of or any provision of Schedule 5 to this Act relating to
any enactment which so extends; but, except as aforesaid and
except so far as it relates to the interpretation or commencement
of the said provisions, this Act shall not extend to Scotland.

Application to Northern Ireland

147. Sections 81, 82, 86, 87, 88 (and so far as applied by that
section sections 18, 22 and 138), 104(4), 110 (and so much of
part VII as is apglied in relation to Northern Ireland by that
section), section 128 (except so far as it relates to patients subject
to guardianship), 137, 139, 141, 142, 143 (so far as ap licable to
any Order in Council extending to Northern Ireland) and 144
above shall extend to Northern Ireland together with any amend-
ment or repeal by this Act of or any provision of Schedule to
this Act relating to any enactment which so extends; but except
as aforesaid and except so far as it relates to the interpretation or
commencement of the said provisions, this Act shall not extend to
Northern Ireland.

Consequential and transitional provisions and repeals

148.—(1) Schedule 4 (consequential amendments) and Sched-
ule 5 (transitional and saving provisions) to this Act shall have
effect but without prejudice to the operation of sections 15 to 17
of the Interpretation Act 1978 (which relate to the effect of
repeals).

(2) Where any amendment in Schedule 4 to this Act affects
an enactment amended by the Mental Health (Amendment) Act
1982 the amendment in Schedule 4 shall come into force immedi-
ately after the provision of the Act of 1982 amending that enact-
ment.

(3) The enactments specified in Schedule 6 to this Act are
hereby repealed to the extent mentioned in the third column of
that Schedule.

Short title, commencement and applicaticn to Scilly Isles

149.—(1) This Act may be cited as the Mental Health Act
1983.

(2) Subject to subsection (3) below and Schedule 5 to this Act,
this Act shall come into force on 30th September 1983.

(3) Sections 35, 36, 38 and 40(3) above shall come into force
on such day (not being earlier than the said 30th September) as
may be appointed by the Secretary of State and a different day
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may be aptpointed for each of those sections or for different
purposes of any of those sections.

(4) Section 130(4) of the National Health Service Act 1977
(which provides for the extension of that Act to the Isles of
Scilly) shall have effect as if the references to that Act included
references to this Act.
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SCHEDULES
SCHEDULE 1

APPLICATION OF CERTAIN PROVISIONS TO PATIENTS
SuBJECcT TO HOSPITAL AND GUARDIANSHIP ORDERS

PArT 1
PATIENTS NOT SUBJECT TO SPECIAL RESTRICTIONS

1. Sections 9, 10, 17, [21 to 21B],! 24(3) and (4), [25C]* to 28,
31, 32, 34, 67 and 76 shall apply in relation to the patient without
modification.

2. Sections 16, 18, 19, 20, 22, 23 [25A, 25B]? and 66 shall apply in
relation to the patient with the modifications specified in paragraphs 3
to 9 below.

~ 3. In section 16(1) for references to an application for admission or
a guardianship application there shall be substituted references to the
order or direction under Part III of this Act by virtue of which the
patient is liable to be detained or subject to guardianship.

4. In section 18 subsection (5) shall be omitted.

5. In section 19(2) for the words from ‘‘as follows™ to the end of the
subsection there shall be substituted the words “as if the order or
direction under Part III of this Act by virtue of which he was liable to
be detained or subject to guardianship before being transferred were
an order or direction for his admission or removal to the hospital to
which he is transferred, or placing him under the guardianship of the
authority or person into whose guardianship he is transferred, as the
case may be”.

6. In section 20—

(a) in subsection (1) for the words from “day on which he was” to
“as the case may be” there shall be substituted the words
“date of the relevant order or direction under Part III of this
Act”’; and

(b) in subsection (9) for the words “the application for admission
for treatment or, as the case may be, in the guardianship
application, that application” there shall be substituted the
words ‘“‘the relevant order or direction under Part III of this
Act, that order or direction”.

1 Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 2(8).

2 Words in square brackets inserted or substituted w.e.f. 1st April 1996 by Mental
Health (Patients in the Community) Act 1995, s. 1(2) and Sch. 1, para. 6(a)(b).
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7. In section 22 for references to an application for admission or a
guardianship application there shall be substituted references to the
order or direction under Part III of this Act by virtue of which the
patient is liable to be detained or subject to guardianship.

8. In section 23(2)—

(a) in paragraph (a) the words “for assessment or’’ shall be omit-
ted; and

(b) in paragraph (a) and (b) the references to the nearest relative
shall be omitted; and

8A. In sections 25A(1)(a) and 25B(5)(a) for the words “in pursuance
of an application for admission for treatment” there shall be substituted
the words “by virtue of an order or direction for his admission or
removal to hospital under Part III of this Act”.!

9. In section 66—

(a) in subsection (1), paragraphs (a), (b), (c), (g) and (h), the
words in parenthesis in paragraph (i) and paragraph (ii) shall
be omitted; and

(b) in subsection (2), paragraphs (a), (b), (¢), and (g) [and in
paragraph (d) “(g)” shall be omitted].2

PartT II

PATIENTS SUBJECT TO SPECIAL RESTRICTIONS

1. Sections 24(3) and (4), 32 and 76 shall apply in relation to the
patient without modification.

2. Sections 17 to 19, 22, 23 and 34 shall apply in relation to the
patient without modifications specified in paragraphs 3 to 8 below.

3. In section 17—

(a) in subsection (1) after the word “may’’ there shall be inserted
the words “with the consent of the Secretary of State”;

(b) in subsection (4) after the words ‘“‘the responsible medical offi-
cer” and after the words “that officer” there shall be inserted
the words “‘or the Secretary of State”; and

(c) in subsection (5) after the word “recalled” there shall be
inserted the words ‘by the responsible medical officer”, and
for the words from “he has ceased” to the end of the subsec-
tion there shall be substituted the words *“‘the expiration of

! Paragraph 8A inserted w.e.f. 1st April 1996 by Mental Health (Patients in the
Community) Act 1995, s. 1(2) and Sch. 1, para. 6(c).

2 Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act s. 1(2) and Sch. 1, para. 14.
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the period of [twelve]' months beginning with the first day of
his absence on leave”.

4. In section 18 there shall be omitted—

(a) in subsection (1) the words “subject to the provisions of this
section”; and

(b) subsections (3), (4) and (5).

5. In section 19—

(a) in subsection (1) after the word “may” in paragraph (a) there
shall be inserted the words “with the consent of the Secretary
of State”, and the words from ‘“‘or into” to the end of the
subsection shall be omitted;

(b) in subsection (2) for the words from ‘“‘as follows” to the end of
the subsection there shall be substituted the words “as if the
order or direction under Part III of this Act by virtue of which
he was liable to be detained before being transferred were an
order or direction for his admission or removal to the hospital
to which he is transferred”; [and

(c) in subsection (3) after the words “may at any time” there shall
be inserted the words “, with the consent of the Secretary of
State,”.]?

6. In section 22 subsection (1) and paragraph (a) of subsection (2)
shall not apply.
7. In section 23—

(a) in subsection (1) references to guardianship shall be omitted
and after the word “made” there shall be inserted the words
“with the consent of the Secretary of State and”, and

(b) in subsection (2)—

(i) in paragraph (a) the words “for assessment or”’ and “or
by the nearest relative of the patient” shall be omitted; and
(ii) paragraph (b) shall be omitted.
8. In section 34, in subsection (1) the definition of ‘““the nomlnated
medical attendant” and subsection (3) shall be omitted.

SCHEDULE 2

MENTAL HEALTH REVIEW TRIBUNALS
1. Each of the Mental Health Review Tribunals shall consist of —
(a) a number of persons (referred to in this Schedule as “the legal

members”’) appointed by the Lord Chancellor and having such
legal experience as the Lord Chancellor considers suitable;

! Words in square brackets substituted w.e.f. 1st April 1996 by Mental Health (Patients
in the Community) Act 1995, s. 3(2). This amendment applies where leave of absence
has been granted to a patient before the day on which section 3 comes into force (as
well as where it is granted to a patient after that day).

2 Words in square brackets inserted w.e.f. 1st October 1997 by the Crime (Sentences)
Act 1997, Schedule 4, para. 49(4) and Commencement Order No. 2, S.1. 1997, No. 2200.
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(b) number of persons (referred to in this Schedule as “the medical
members”) being registered medical practitioners appointed
by the Lord Chancellor after consultation with the Secretary
of State; and

(c) a number of persons appointed by the Lord Chancellor after
consultation with the Secretary of State and having such
experience in administration, such knowledge of social
services or such other qualifications or experience as the Lord
Chancellor considers suitable.

2. [Subject to paragraph 2A below],! The members of Mental Health
Review Tribunals shall hold and vacate office under the terms of the
instrument under which they are appointed, but may resign office by
notice in writing to the Lord Chancellor; and any such member who
ceases to hold office shall be eligible for re-appointment.

N [2A]. A member of a Mental Health Review Tribunal shall vacate

~ office on the day on which he attains the age of 70 years; but this,
paragraph is subject to section 26(4) to (6) of the Judicial Pensions and
Retirement Act 1993 (power to authorise continuance in office up to
the age of 75 years)].!

3. One of the legal members of each Mental Health Review Tribunal
shall be appointed by the Lord Chancellor as chairman of the Tribunal.

4. Subject to rules made by the Lord Chancellor under section
78(2)(c) above, the members who are to constitute a Mental Health
Review Tribunal for the purposes of any proceedings or class or group
of proceedings under this Act shall be appointed by the chairman of
the tribunal or, if for any reason he is unable to act, by another member
of the tribunal appointed for the purpose by the chairman; and of the
members so appointed—

(a) one or more shall be appointed from the legal members;

(b) one or more shall be appointed from the medical members;
and

(c) one or more shall be appointed from the members who are
neither legal nor medical members.

5. A member of a Mental Health Review Tribunal for any area may
be appointed under paragraph 4 above as one of the persons to consti-
tute a Mental Health Review Truibunal for any other area for the
purposes of any proceedings or class or group of proceedings; and for
the purposes of this Act, a person so appointed shall, in relation to the
proceedings for which he was appointed, be deemed to be a member
of that other tribunal.

! Words in square brackets and paragraph 2A inserted w.e.f. 31st March 1995 by the
Judicial Pensions and Retirement Act 1993, s. 26 and Sch. 6, para. 40, and Commence-
ment Order 1995, S.I. 1995 No. 631.
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6. Subject to any rules made by the Lord Chancellor under section
78(4)(a) above, where the chairman of the tribunal is included among
the persons appointed under paragraph 4 above, he shall be president
of the tribunal; and in any other case the president of the tribunal shall
be such one of the members so appointed (being one of the legal

members) as the chairman may nominate.

SCHEDULE 3

ENACTMENTS DISAPPLIED IN RESPECT OF PERSONS
WiTHIN JURISDICTION UNDER PARrT VII

Session and
Chapter Short Title Enactments
13 Geo. 3. The Inclosure Act 1773. Sections 22 and 24.
c. 81.
7 Geo. 4. The Chelsea and Kilmainham | Sections 44 to 48.
c. 16. Hospitals Act 1826.
2 & 3 Will. 4. |The Ecclesiastical Corporations | Section 3.
“c. 80. Act 1832.
1& 21OVict. The Pluralities Act 1838. Section 127.
c. 106.
4& 53 Vict. The School Sites Act 1841. Section 5.
c. 38
5 & 6 Vict. The Ecclesiastical Houses of | Section 12.
c. 26. Residence Act 1842.
5 & 6 Vict. The Ecclesiastical Leasing Act |Section 24.
c. 108. 1842.
8 & 9 Vict. The Companies Clauses Consoli- | Section 79.
c. 16. dation Act 1845.
8 & 9 Vict. The Lands Clauses Consolidation | Section 9.
c. 18. Act 1845.
8 & 9 Vict. The Inclosure Act 1845. Sections 20, 133, 134, 137.
c. 118.
9 & 10 Vict. |The Tithe Act 1846. Sections 5, 9 and 10.
c. 73.
17 & 18 Vict. |The Literary and Scientific Insti- | Section 5.
c. 112, tutions Act 1854.
25 & 26 Vict. |The Land Registry Act 1862. Section 116.
c. 53.
27 & 28 Vict. |The Improvement of Land Act|Section 24.
c. 114, 1864.
29 & 30 Vict. |The Metropolitan Commons Act | Section 28.
c. 122, 1866.
3] & 32 Vict. |The Compulsory Church Rate |Section 7.
c. 109. Abolition Act 1868.
36 & 37 Vict. |The Places of Worship Sites Act |Sections 1 and 3.
c. 50. 1873.
40 & 41 Vict. |The Colonial Stock Act 1877. Section 6.
c. 59.
57 & 58 Vict. |The Merchant Shipping Act 1894. |In section 55, subsection
c. 60.
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SCHEDULE 4
CONSEQUENTIAL AMENDMENTS

SCHEDULE 5
TRANSITIONAL AND SAVING PROVISIONS

SCHEDULE 6
REPEALS
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